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The appointment of District Judge Henry 
Clay Caldwell to the vacancy on the bench of 
the United States Circuit Court, made vacant by 
the promotion of Judge Brewer, is in line with 
civil service principles, though the same con- 
sideration might have induced the appoint- 
ment of Judge Shiras, of the Iowa district, or 
of Judge Parker, of the western Arkansas 
district, both of whose names were promi- 
nently mentioned. The new circuit judge 
bears a reputation earned by long and faith- 
ful service on the bench. He has always held 


the respect and confidence of the bar and the 
public within his district, and those who know 
him bear testimony to his eminent qualifica- 


tions. It is said that heis a man of exceed- 
ing frankness and at all times outspoken in 
his opinions, which, on the bench, frequently 
shows itself at the expense of some indiscreet 
This was observable the first 
day he held court in this city, when, to 
the surprise of the members of the bar 
assembled, he expressed himself in language 
forcible and clear upon the proposition of 
a distinguished member of the St. Louis bar 
that the court, sitting as two judges, 
rehear a motion argued but a few days pre- 
vious before the district judge sitting as the 
circuit court. He said in effect that the 
circuit court was composed of three judges, 
any one of whom was the court when sitting 
as such, and that the others did not propose 
to assume the powers of an appellate tribunal. 


practitioner. 


+ 





The death of John H. Stewart, of New 
Jersey, removes one, whose reputation and 
fame as a lawyer and law-writer were not 
confined to the locality in which he lived. He 
was known, perhaps not so much, as an able 
judge of one of the New Jersey equity courts, 
as a valuable contributor to the law literature 
of the country. His annotations of the New 
Jersey Equity Reports, of which he was the 
compiler, have been for years regarded as 
models of accurate and thorough work. 
They were much sought for by the leading 
magazines of this country, and we are proud 
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to say that each volume of the Centra Law 
JOURNAL contains, on many of its pages, 
practical evidence of his industrious research 
and great learning. 





The Supreme Court of Iowa is said to be 
overcrowded with business, particularly small 
cases, and a proposition is before the legisla- 
ture to create an appellate court like that of 
Illinois, and the experience of that State is 
pointed to as showing the great advantage of 
such a tribunal. So far as stopping many 
small cases and thereby relieving the supreme 
court, the Illinois Appellate Court has at- 
tained the purposes for which it was created, 
but in some other respects it has only in- 
creased the cost and delay in obtaining 
justice, since in many controversies three 
trials must now be had where there were only 
two before. The Iowa court might, per- 
haps with profit, follow the rules adopted by 
the Supreme Court of Tennessee in clearing 
its crowded docket. A paper read by Judge 
J. M. Dickinson before the recent meeting of 
the Tennessee Bar Association explains the 
manner in which this was done. It appears 
that in 1886, when the present supreme court 
entered upon its term of office, the condition 
of the docket of that court was beyond all 
apparent help. The first two years’ work, 
under the system pursued, practically cleared 
it, and we are told that it is now not only 
possible, but quite within practice in that 
State, to begin a cause in the lower court and 
terminate it in the supreme court within a 
year. The rules adopted were briefly as fol- 
lows: 1. Requiring the losing party to file 
on or before the first day of the appeal term 
a specific assignment of errors, showing the 
exact contention of the appellant. 2. The time 
for hearing cases was increased by lengthen- 
ing the sessions upon five days, formerly de- 
voted to that purpose, and by utilizing 
Saturday. 3. The time allowed for argument 
was restricted, and but two couusel were 
heard on aside. 4. The attention of counsel 
was directed during the argument to the 
points upon which the court specially desired 
information and assistance. 5. In all cases 
where there is a concensus of opinion without a 
doubt existing in the mind of a single judge, 
a decision is announced at the close of the 
argument. 6. The court meets regularly in 
consultation three nights each week, and 
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oftener when necessary, and opinions are de- 
livered three times a week. 7. In no instance 
is an opinion of any kind prepared until the 
case has been presented in consultation and 
the points to be decided have been agreed 
upon by a majority, and all written opinions 
are, before delivery, submitted for ap- 
proval. 8. In no case is an opinion written 
for publication unless a majority of the judges 
determine that the points to be decided will 
add something of importance to the jurispru- 
dence of the State. 

In this connection it is of interest to note 
that the Supreme Court of California has 
lately, in the case of People v. Hayne, held 
constitutional an act to provide for the ap- 
pointment by the supreme court, of five 
commissioners, to relieve the court and 
to assist in the performance of its du- 
ties. That decision was rendered after a 
discussion of the Indiana case, wherein such 
a provision was declared unconstitutional. 
But the California court find an essential dis- 
tinction between the two acts, in this, that 
the Indiana one required the appointment of 
commissioners to be made by the governor, 
and not by the supreme court itself. 








NOTES OF RECENT DECISIONS. 


A question of constitutional law and of the 
regulation of interstate commerce was de- 
cided by the Supreme Court of Texas in Gulf, 
C. & S. F. Ry. Co. v. Dwyer, 12 S. W. Rep. 
1001. There it was held that Laws Tex. 17th 
Leg. 35, imposing a penalty on a railroad 
company for refusing to deliver freight upon 
the payment or tender of the charges shown 
in the bill of lading, is not unconstitutional, 
as a regulation of interstate commerce, though 
applied to freight shipped from a point with- 
out the State. As Rev. St. Tex. art. 4251, 
makes it obligatory on a railroad company in 
the State, without delay, to carry over its 
road cars, freight, etc., received from any 
connecting company, a railroad company is 
not bound by a through bill of lading, under 
which it receives freight, in ignorance of its 
terms, the original carrier having no authority 
to centract for it. Gaines, J., says: 

But the question recurs, is the provision under con- 


sideration in contravention of the federal constitution? 
As to what Jaws passed by the legislature of a State 





are to be deemed a regulation of commerce between 
the States, within the meaning of that constitution, 
there have been numerous decisions in the courts of 
the United States. Considering the all-pervading in- 
fluence of the commerce of the country, and that any 
State law, in relation to commercial transactions not 
confined to those begun and completed within the 
State, would almost necessarily affect in some degree 
the commerce between the States, the result is not sur- 
prising. From the opinions delivered in the case of 
Railway Co. v. Illinois, 118 U. 8. 557, 7 Sup. Ct. Rep. 4, 
it would seem that the decisions of the Supreme Court 
of the United States upon these questions have not 
been altogether consistent; but it also appears, from 
that and later cases in the same court, that the tendency 
now is to extend the power of congress over matters 
affecting interstate commerce, and correspondingly to 
restrict that of the States. We think, however, that 
by the decisions of that court (which are authoritative 
upon these questions) the following propositions must 
be deemed to have been settled: (1) That a State can 
make no law regulating the rate of freight for the car- 
riage of goods between that and another State, although 
the regulation be construed as applying only to so 
much of the line of transit as lies within its own bor- 
ders (Railway Co. v. Illinois, supra); (2) that it can 
make no law which empowers, either directly or in- 
directly. a burden by way of taxation upon interstate 
ecommerce (Pickard v. Car Co.) 117 U. S. 34; State 
Freight Tax Case, 15 Wall. 232; Ferry Co. v. Pennsyl- 
vania, 114 U. S. 196; Walling v. Michigan, 116 U. S. 
446; Telegraph Co. v. Texas, 105 U. S. 460; County of 
Mobile v. Kimball, 102 U. S. 691; Robbins v. Taxing 
Dist., 120 U. 8. 489; Leloup v. Mobile, 127 U. S. 640; 
Asher v. Texas, 128 U. 8. 129); (3) that wharves and 
bridges and ferries across streams, constituting the 
boundaries between the States, may be established and 
regulated by the States, in the absence of legislation on 
the same subject by congress, provided no burden 
other than an ordinary charge for their use be imposed 
upon the commerce passing over them (Gilman v. Phil- 
adelphia, 3 Wall. 713; Escanaba Co. v. Chicago, 107 U. 
8. 678, 2 Sup. Ct. Rep. 185; Transportation Co. v. Par- 
kersburg, 107 U. S. 691, 2 Sup. Ct. Rep. 732); and (4) 
that, in the exercise of these police powers, the States 
may enact laws which, though they affect commerce 
between the States, are not to be considered regula- 
tions of that commerce, within the meaning of the con- 
stitution of the United States (Railroad Co. v. Fuller, 
17 Wall. 560, and cases there cited; Smith v. Alabama, 
124 U. 8. 465, 8 Sup. Ct. Rep. 564.) 

Is the law in question in this suit a proper exercise 
of the police power of the State? This power relates 
to such a number and variety of subjects that it is im- 
possible to define it, except in terms so general that 
the definition is of but little practical utility in any 
ease difficult of solution. We think, however, the 
opinions in the cases last cited throw much light upon 
the question before us. In Railroad Co. v. Fuller, the 
question was as to the validity of a statute of Iowa, 
which required all railroad companies in the State, in 
September of each year, to fix their rates of fare for 
passengers and freight, and on the Ist day of October 
following to post up at their depots a printed copy of 
such rates, and to cause a copy to remain posted dur- 
ing the year, and subjected the companies to penalties 
in case of a failure to comply with its provisions. In 
the conclusion of their opinion the court use this lan- 
guage: “Ifthe requirements of the statute here in 
question were * * * regulations of commerce, the 


uestion would arise whether, regarded in the light of 
the authorities referred to, and of reason and princi- 
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ple, they are not regulations of such a character as to 
be valid until superseded by the paramount action of 
congress. But, as we are unanimously of the opinion 
that they are merely police regulations, it is unneces- 
sary to pursue the subject.”” In Smith v. Alabama, 
supra, the court say: ‘A carrier exercising his calling 
within a particular State, although engaged in the busi- 
ness of interstate commerce, is answerable, according 
to the laws of the State, for acts of non-feasance or 
misfeasance committed within its limits. If he fail to 
deliver goods to the proper consignee at the right time 
or place, he is liable in an action for damages, under 
the laws of the State, in its courts; or if, by negligence 
in transportation, he inflicts injury upon the person of 
a passenger brought from another State, a right of ac- 
tion for the consequent damages is given by the local 
law. In neither case would it be a defense that the 
law giving the right to redress was void as being an 
unconstitutional regulation of commerce by the State. 
This, indeed, was the very point decided in Sherlock v. 
Alling, 93 U. S. 99.” 

The statute we have under consideration, like every 
other law which gives a remedy to the shipper against 
the carrier for a violation of his contract, does, insome 
remote degree, affect interstate commerce, when ap- 
plied to a contract of carriage from one State to an- 
other. But it imposes no tax. It neither fixes nor 
regulates any rates. It makes no discrimination be- 
tween commerce wholly within the State and that be- 
tween the State and other States. It imposes no duty 
upon any carrier not already imposed by the common 
law. It applies to all railroad companies in the State 
and to all contracts of carriage alike, and merely pro- 
vides a penalty for the purpose of enforcing a compli- 
ance with an obligation which already existed at com- 
mon law. In respect of the question before us, the 
statute is not distinguishable from any other law af- 
fording a remedy for the breach of a contract of car- 
riage of goods between two States. We conclude that 
the statute was a proper exercise of the police power 
reserved to the State, and is, therefore, valid. The 
court, therefore, did not err in overruling the defend- 
ant’s exception to the petition. 








REMEDIES FOR IMPROPER EXPULSION 
AND SUSPENSION FROM SOCIETIES 
AND FRATERNITIES. 
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Preliminary.—The remedies of a holder of 
a policy of insurance in an insurance com- 
pany or a benefit certificate in a benefit 
society, where the company or society 
wrongfully declares a forfeiture and refuses 
to accept the premiums or assessments when 
duly tendered, although such acts practically 





amount to an expulsion, are not considered, 
as such questions more properly pertain to 
the law of life insurance, and do not fall 
within the scope of this article. 

§ 1. Relief in the Society.—When a mem- 
ber of a society has been deprived of any 
rights by improper expulsion or suspension, 
ordinarily he is required to resort to the 
methods provided by the society, and ex- 
haust them by appealing to the successive 
tribunals, etc., before applying to the court 
for redress.! Where the society provides no 
remedy, of course, he may apply at once to 
the courts.? The obligation to pursue the 
society’s remedies, by appesling to higher 
tribunals, etc., is not imposed where the 
judgment is void for want of jurisdiction. 
‘‘It may be likened to a judgment rendered 
by a court which has no jurisdiction of the 
subject-matter or the person. No appeal or 
writ of error is necessary to get rid of such 
a judgment; it is void in all courts and in all 
places.’”’® So, where by evasion, intentional 
delay, or other unjust procedure a member is 
practically deprived of the remedies of the 
society, he may appeal to the courts at once.* 
And it has been said that where a great im- 
probability of the society’s tribunal reaching 
a different conclusion exists, no further pro- 
cedure jin the society is necessary.” Some 
cases hold that when the society has passed 
upon the matter in a fair and impartial man- 
ner, according to its rules, such judgment is 
final, and no appeal to the courts will lie 
therefrom.® 


1 Chamberlain v. Lincoln, 129 Mass. 70; Poultney v. 
Bachman, 31 Hun, 49; Harrington v. Workingmen’s 
B. Assn., 70 Ga., 340; 27 Alb. L. J. 488; Lafond v. 
Deems, 87 N. Y. 507,514; White v. Brownell, 4 Abb. 
Pr. (N. 8.) 162; 2 Daly (N. Y.), 329; Karcher v. Su- 
preme Lodge, Knights of Honor, 137 Mass. 368, 372; 
Dolan v. Good Samaritan, 128 Mass. 487; Grosvenor vy. 
Mutual Society of Believers, 118 Mass. 78; Whipple v. 
Supreme Lodge, Knights of Honor (Ky.), 15 Ins. L. J. 
223; R. R. Co. v. Tapster, 1 Q. B. 670; Rex v. Ginever, 
6 Term Rep. 732; Rex v. Head, 4 Burr. 25, 15; Carlen 
v. Drury, 1 Ves. & B. 154. But see Supreme Council, 
etc. v. Garrigus, 104 Ind. 133; Bauer v. Samson Lodge, 
etc., 102 Ind. 202; Mulroy v. Knights of Honor, 28 Mo. 
App. 462, 469. 

2 Olery v. Brown, 57 How. Pr. (N. Y.) 92, 94. 

3 Per Caldwell, J., in Hall v. Supreme Lodge, 
Knights of Honor, 24 Fed. Rep. 450. 

4 White v. Brownell,4 Abb. Pr. (N. S.) 162, 199; 
Carlen v. Drury, 1 Ves. & B. 154, 159. 

5 Loubat v. Le Roy, 40 Hun (N. Y.), 546. 

6 McAlees v. Supreme Order of [ron Hall (Pa.), 17 
Ins. L. J. 832; 138 Atl. Rep. 755; 12 Cent. L. J. 415; 
Tribe of Red Men v. Schmidt, 57 Md. 98; 25 Alb. L. J. 
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§ 2. Review by Courts.—The cases present 
considerable conflict as to the extent to 
which courts will go in investigating an 
expulsion or suspension. They will inter- 
fere to hold the society to a fair adminis- 
tration of its rules,’ and will inquire into the 
regularity of the proceedings under the con- 
stitution and rules of the society,’ and 
whether or not such rules are reasonable,’ 
but not into the merits of what has passed 
into judgment in a regular course of pro- 
ceeding.” ‘‘The sentence is like an award 
made by a tribunal of a party’s own choos- 
ing. * * The society being empowered 
by its charter to act judicially, its sentence is 
just as conclusive as that of any other 
judicial tribunal.’’" The sufficiency of the 
evidence or the propriety of the expulsion 
cannot be reviewed ina collateral matter” 
on the ground that facts existed, which if they 
had been brought to the notice of the tribunal, 
would have warranted a different conclu- 
sion.“ Courts will not review proceed- 
ings of church and religious societies in 


333; Woolsey v. Odd Fellows, etc., 61 Lowa, 492; Har- 
rison v. Hoyle, 24 Ohio St. 254; Pitcher v. Board of 
Trade, 121 Ill. 412; 18 N. E. Rep. 187; Burt v. Grand 
Lodge, etc., 44 Mich. 208; Robinson vy. Gate City 
Lodge, 86 Ill. 598; Schmidt v. A. Lincoln Lodge, 84 
Ky. 490, 2S. W. Rep. 156; Bachmann v. N Y. Dentcher 
Arbiter Band. 64 How. Pr. 442, 449; White v. Brownell, 
4 Abb. Pr. (N. S.) 162,198, 194; Poultney v. Bach- 
man, 31 Hun (N. Y.), 49. 

7 Hutchinson vy. Lawrence, 67 How. Pr. (N. Y.) 38. 

8 Medical, etc. Society v. Weatherby, 75 Ala. 248; 
State v. Ga. Medical Soc., 38 Ga. 608, 627; Leech v. 
Harris, 2 Brewster (Pa.), 371; Bouldin v. Alexander, 
15 Wall. 131, 139; Shannon v. Frost,3 B. Mon. 253; 
German Reformed Ch. v. Seibert, 3 Pa. St. 282; State 
v. Farris, 45 Mo. 183. But see Walker v. Wainright, 
16 Barb. 486, 491. 

9 Dawkins v. Antrobus, L. R. 17 Ch. Div. 615; Innes 
vy. Wylie, 1 Car. & K. 257, 262. 

10 Commonwealth vy. Pike B. Soc.,8 W. & S. (Pa.) 
247; Sperry’s Appeal, 116 Pa. St. 391; 9 Atl. Rep. 478; 
8 Cent. Rep. 215; Black & White Smith Society v. 
Vandyke, 2 Whar. 308; Com. v. German Soc., 15 Pa. 
St. 247; State v. Milwaukee Cham. Com., 47 Wis. 670, 
682; Barrows v. Mass. Medical Society, 12 Cush. 402; 
Gregg v. Mass. Med. Soc., 111 Mass. 185, 193; Toram 
v. Howard Ben. Society, 4 Pa. St. 519; Franklin v. Com., 
10 Pa. St. 357; Com. v. Pike Ben. Soc.,8 W. & S. (Pa.) 
230. But see Savannah Cotton Exchange v. State, 54 
Ga 668, and Mr. Justice Greene’s able dissenting 
opinion in Sperry’s Appeal, supra. 

11 Pitcher v. Chicago Board of Trade, 121 IIl. 412, 13 
N. E. Rep. 187. See State v. Chambers of Commerce, 
47 Wis. 670; Sweeney v. Ben. Soc., 14 W.N. C. (Pa.) 
466, 486. 

12 Sassenscheidt v. Fresco Painters, etc. Union, 1 
City Ct. Rep. (N. Y.) 8. 

18 Karcher v. Sup. Lodge, Knights of Honor, 137 
Mass. 368, 372. 





expelling their members upon ecclesiastical 
matters, but they will interfere with such 
bodies when rights of property or civil rights 
are involved.” Many cases hold that not 
only must the society have jurisdiction to 
expel or suspend, and that its rules be rea- 
sonable and regularly administered, but it is 
also required that the expulsion be exercised 
in good faith."° There is good reason for 
holding these societies to a strict accounta- 
bility and a fair administration of their rules, 
especially when it is remembered that the 
accuser, the debtor, judge, jurors and wit- 
nesses are all one and the same. When a 
court refuses to supervise such actions 
closely and see that justice is done, it vio- 
late fundamental principles. Courts should 
not thus permit property rights to be fritted 
away. Mr. Justice Greene justly declares 
that no presumption should be taken in favor 
of the society’s action, but that the utmost 
good faith should appear.” However, on 
the other hand, the following observation 
appears in a New York case: ‘‘In general, it 
may be said that every presumption is in 
favor of the fairness of the expulsion of a 
member in a proceeding instituted and car- 
ried on by fellow-members, whose interests 
would naturally be that the rights of each 
individual should be sedulously guarded and 
conserved, as the same measure they apply 
to others may in the end be administered to 
themselves.’’ }§ 


14 Chase v. Cheney, 58 Ill. 508; Baptist Church v. 
Withenell, 3 Paige, 296; Sawyer v. Chipperley,7 Paige, 
281; Gable v. Miller, 10 Paige, 627; 2 Denio, 492; Rob- 
ertson v. Bullions,9 Barb. 64; German Ref. Ch. v. 
Seibert, 3 Barr. 291; Shannon v. Frost, 3 B. Mon. Ky 
258; Grosvenor v. United Soc. of Believers, 118 Mass. 
78; Waite v. Merrill, 4 Maine, 102. 

15 Bird v. St. Mark’s Church, 62 Iowa, 567; 4 Am. & 
Eng. Corp. Cas. 120; O’Hara v. Stock, 90 Pa. St. 447, 
491; Avery v. Inhabitants of Tyringham, 3 Mass. 159, 
167; Sheldon vy. Congreg. Parish, 24 Pick. 281; Lynd 
v. Menzies, 33 N.J. L. 163; Batterson v. Thompson, 
8 Phila. 257. 

16 Karcher v. Supreme Lodge, 137 Mass. 368; Hop- 
kinson v. Marquis of Exeter, L. R.5 Eq. 63; Dawkins 
v. Antrobus,17 Ch. Div. 615; Inderwich v. Snell, 2 
Mac. & G. 216, 221; Lambert v. Addison, 46 L. T. (N. 
8.) 20,24; Manly v. Life Ins. Soc., 29 Beav. 439, 445; 
Dummer vy. Corp. of Chippenham, 14 Vesey, 245, 252; 
Blisset v. Daniel, 10 Hare, 493. Lyttelton v. Black- 
burn, 33 L. T. Rep. 641; Inderwich v. Snell, 2 Mac. & 
G. 216; Gardner v. Freemantle, 19 Weekly Rep. (Eng.) 
256; Reg v. Governors, etc., 14 L. J. 67 (Q B.) 

17 Dissenting in Sperry’s Appeal, 116 Pa. St. 391; 9 
Atl. Rep. 478; 8 Cent. Rep. 215. 

18 Bachmann v. N. Y. Dentcher Arbiter Bund, 64 
How. Pr. (N. Y.) 442, 449. 
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§ 3. Distinction between Unincorporated 
and Incorporated Societies.—‘‘A clear dis- 
tinction is recognized between the power of 
corporations and that of non-incorporated 
societies, to expel members. Where a cor- 
poration expels a member, whether by virtue 
of express power under its charter, in pursu- 
ance of its by-laws, or through the inherent 
power attaching to it, the court will, at the 
instance of the expelled member, investigate 
the action of the corporation; determine 
whether it acted in accordance with its 
powers; whether the by-laws were legal and 
reasonable ; whether the expulsion was fair 
and just; and whether the cause of expulsion 
was such as would produce an injury to the 
corporation. But in case of expulsion by an 
unincorporated society, courts will not inter- 
fere with the decision of members of the 
society, where they profess to act under 
rules, unless it can be shown either that the 
rules are contrary to natural justice, or that 
what has been done is contrary to the rules, 
or that there has been mala fides or malice in 
arriving at the decision.’?® But in a Mary- 
land case * and an Illinois case,” it is held 
that a corporation stands on the same footing 
in this respect as an unincorporated society, 
but the latter case does not sustain the Illi- 
nois rule.” It cannot be denied that courts 
of equity have jurisdiction over unincorpo- 
rated voluntary associations, where pecuniary 
rights of members are involved.” ‘The fol- 
lowing rules recently laid down by the Su- 
preme Court of California, presents a fair 
summary of the doctrine applicable to unin- 
corporated voluntary societies. The right of 
interference on the part of the court exists 
only in three instances, namely: 1. Where 
the decision arrived at was contrary to nat- 


19 Dawkins v. Antrobus, L. R.17 Ch. Div. 615. See 
Hopkinson v. Marquis of Exeter, L. R.5 Eq. 63; La- 
bouchere v. Earl of Wharncliffe, L. R. 13 Ch. Div. 348; 
White v. Brownell, 2 Daly, 329; People v. St. Fran- 
ciscus B. Society, 24 How. Pr. 216, 221. 

2 Anocosta Tribe v. Murbach, 13 Md. 91. 

21 People v. Board of Trade, 80 Ill. 134. 

22 Baxter v. Board of Trade, 83 Ill. 147; Sturges v. 
Board of Trade, 86 Ill. 441. 

2% Van Houten v. Pine, 36 N. J. Eq. 133; 38 N. J. 
Eq. 72; Adley v. Whitstable Co., 17 Ves. 316; Heamas 
v. Ellmaker, 1 Pars. Eq. 98; Olery v. Brown, 51 How. 
Pr. 92; Lyman v. Bouney, 101 Mass. 562; Nachtrieb v. 
Harmony Settlement, 3 Wall. Jr. 66. The members of 
such a society are jointly and severally liable to pay 
benefits: Protchett v. Schaefer, 11 Phila. 166; Payne 
v. Snow, 12 Cush. 444; Miller v. Georgia Masonic Co., 
57 Ga. 221; Henry v. Jackson, 37 Vt. 431. 





ural justice, such as the member complained 
of not having had an opportunity to explain 
his alleged misconduct. 2. Where the rules 
of the society have not been observed. 3. 
Where the action of the society was mali- 
cious and not bona fide.* 

§ 4. Reinstatement.—The remedy of rein- 
statement is not only applicable to improper 
expulsion, but also to legal expulsion or 
suspension. In benefit societies, which are 
in reality insurance companies, the method 
by which members acquire their former 
standing, after forfeiture, suspension or ex- 
pulsion, is by reinstatement, which, of 
course, depends largely upon the rules of the 
particular society. The necessary steps are 
usually detailed in the society’s rules, and a 
substantial observance of them is required. 
Ordinary, a new medical certificate is de- 
manded, especially if application for rein- 
statement is not made soon after forfeiture. 
Payment of all arrearages in dues, assess- 
ments and fines, legally imposed, and some- 
times a re-election is required. But a new 
medical certificate and re-election are not 
necessary where the suspension has not been 
declared if the laws of the order require this 
declaration.» Generally, the application for 
reinstatement must be presented to the 
society, but where the expulsion is declared 
previous to the expiration of the time within 
which such result follows by reason of non- 
payment of assessments, no application need 
be made.* The application is generally re- 
quired to be in writing. However, this 
formality may be waived, either expressly or 
by certain acts. Thus, a resolution of a 
local lodge, of which the delinquent was a 
member, to the effect that such delinquent 
be reinstated to membership upon certain 
conditions, which are fully observed by the 
member, dispenses with a written applica- 
tion.” Where the rules are that a delinquent 
may be reinstated upon paying back charges 
within a specified time, such charges need 
not be paid at a meeting of the lodge. Pay- 

% Otto v. Journeyman Tailors, etc. Assn., 75 Cal. 
308; 17 Pac. Rep. Rep. 217; Hirsch! on Frat. & Soc. 
56; Dawkins v. Antrobus, 44 Law T. 557; Lambert v. 
Addison, 46 Law T. 20; Bac. on Ben. Soc. § 102. 

2% McDonald v. Supreme Council, etc. (Cal.), 20 Pac. 
Rep. 41. 

% Lazensky v. Supreme Lodge, etc., 31 Fed. Rep. 
592. 


7 Gaige v. Grand Lodge, etc., 15 N. Y. State Rep. 
455. 
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ment to the proper officer is all that is 
required. No consent on the part of the 
lodge is necessary. Where a member 
appeals from an order refusing reinstate- 
ment and dies during the pendency of such 
appeal, by analogy of the common law, such 
appeal does not abate, and, where it termi- 
nates in his favor, his benefit will be paid as 
one who died in ‘‘good standing.’’ * Where 
the grand dictator of the Knights of Honor, 
has affirmed an appeal of suspension of a 
subordinate lodge, he cannot, after the death 
of the member, recall his affirmance, or take 
_any action to restore the dead member to 
‘good standing.’”’®” In a New Jersey case, 
the board of directors had power to reinstate 
a delinquent upon presentation to them of a 
reasonable excuse for the delinquency. The 
delinquent offered his excuse, but the board 
refused to reinstate him, because they alleged 
that his health was then precarious. The 
delinquent died soon after. It was held that 
the court might, after the member’s death, 
examine into and determine the adequacy of 
the reason presented to the board, and in a 
proper case compel the association to pay 
the insurance.*! An expelled member sub- 
sequently reinstated by a decree of court 
should present the decree to the society in a 
regular manner and demand his reinstate- 
ment of the officers.** Where the expelled 
member has appealed to a higher tribunal 
within the order, as provided by its rules, 
and that tribunal has reversed the decision of 
the inferior tribunal, and ordered it to re- 
store the expelled member to all the priv- 
ileges of the order, he will be treated by the 
court as a member where his right to a share 
in the fund of the society is involved, pro- 
vided that the appellate tribunal within the 
order is without power to enforce its order of 
restoration.” A member who consents to 
his suspension from office, although there is 
no authority to remove him, waives his right 
to redress where he advises the issuance of 


28 Manson y. Grand Lodge A. O. U. W., 30 Minn. 
509; 16 N. W. Rep. 695. See Ingram v. Supreme 
Council, ete., 14 N. Y. State Rep. 600. 

29 Marck v. Supreme Lodge, etc., 29 Fed Rep. 896; 16 
Ins. L. J. 796. See Green v. Walkins, 6 Wheat. 260. 

3% Whipple v. Supreme Lodge, etc., 15 Ins. L. J. 223. 

81 Van Houten v. Pine, 38 N. J. Eq. 72, 36 N. J. Eq. 
133 and note, p. 134. 

82 McLafferty v. Sweeney (Pa.), 9 Atl. Rep. 277. 

83 Schmidt v. A. Lincoln Lodge, 84 Ky. 490,2 N. W. 
Rep. 156. 





the order of suspension, admits the right to 
make it, and advises submission to it.* 
Delay in making the application for rein- 
statement will bar the right to this relief.* 
But where the delay is accounted for, some- 
times the remedy is not lost.* 

§ 5. Legal Remedies Enumerated. — The 
legal remedies open to a member improperly 
and illegally expelled or suspended, are (1) 
an action at law for damages, or an action in 
equity for a dissolution of the society; (2) a 
proceeding by mandamus, or (3) the mem- 
ber may invoke the equity power of the court 
by injunction. 

§ 6. Action at Law.—It has been held 
that a member improperly expelled from a 
benefit society is entitled to recover damages 
from such society ‘‘according to the extent 
of his injury.’’*” However, an action for 
damages is questioned. It is claimed that in 
case of improper expulsion, mandamus is the 
only remedy.* In an Ohio case, it is said 
that the maxim is boni judicis est jurisdic- 
tionem ampliari, and that it is the part of a 
good judge to extend his jurisdiction in case 
of doubt; that the court ought to afford a 
remedy if a case of invaded right is made 
out. ‘‘I am not prepared to say,’’ continued 
the court, ‘‘that there is no case in which a 
member of such an association (board of 
trade) may have a suit for damages against 
it, for his expulsion or suspension.’’*® One 
dismissed from a charitable organization can- 
not maintain an action therefor, as such 
action must be based on contract, and no 
contract exists in such case.“ It has been 
held that voluntary associations for mutual 
relief in sickness or distress, maintained by 
funds raised by initiation fees, fines, dues, 
etc., are partnerships, and may be dissolved 
by equity if they improperly exclude their 


*4 Knights of Pythias Case, 3 Brewst. (Pa,), 452, 460. 

% State v. Algemiener Deutcher Boecker Gewerbe 
Verein, 3 Week. L. Bul. (Ohio), 295; Bachmann v. 
N. Y. Deutcher Arbeiter Bund, 64 How. Pr. 442. 

% Pulford v. Fire Department, 31 Mich. 458. 

3%? Washington Ben. Soc. v. Bacher, 20 Pa. St. 425, 
429. 

%8 State v. Leper, 28 Ohio St. 665; O’Reily v. Mut. 
Life Ins. Co., 2 Abb. Pr. (N. 8.) 167. 

89 Blumenthal v. Cincinnati Chambers of Commerce, 
7 Week. L. Bul. (Ohio), 329. See Gray v. Portland 
Bank, 3 Mass. 364, 385; Innes v. Wylie, 1 Car. & Kir. 
257, 268; White v. Brownell, 2 Daly, 329, 358; Loubat 
v. Le Roy, 40 Hun, 546. 

4 Gooch vy. Assn. for Relief of Aged Females, 109 
«Mass. 558. 
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members.“ But in such action, where the 
society files an answer offering to admit the 
expelled member to all his former rights and 
privileges, this will suffice to prevent a dis- 
solution, and the bill therefor will be dis- 
missed.* In some unincorporated societies 
where members are deprived of their rights, 
an action against the parties guilty of the 
wrong is proper.” Where one has been reg- 
ularly expelled from a voluntary Masonic 
lodge, not for profit, he cannot recover back 
the initiation fee, where itis not shown that 
fraud was practiced on him, for such expul- 
sion does not work a rescission of the con- 
tract under which such fee was paid, and 
hence there is no ground upon which the 
action can be maintained.* 

§ 7. Mandamus.—The writ of mandamus 
is usually invoked to restore expelled or sus- 
pended members to their former rights and 
privileges in the society. This procedure 
has been sustained by an almsst unbroken 
line of authority.” Mandamus is a discre- 
tionary writ, and ought never to issue when 
there exists other adequate remedies, or un- 
less substantial justice will be promoted by 
its enforcement.“ But one having a clear 
right under the law is entitled to this writ if 


41 Gorman v. Russell, 14 Cal. 581; see Babb v. Reed, 
5 Rawle, 158 (Pa.); Hess v. Wertz, 4 Serg. & R. (Pa.) 
356; Beaumont v. Meredith, 3 Ves. & B. 180; Pierce v. 
Piper, 17 Ves. 15° 

42 Gorman v. Russell, 18 Cal. 688; 13 Cal. 531. 

43 People v. German Soc., 53 N. Y. 103. See Loubat 
v. Le Roy, 40 Hun (N. Y.), 546. 

44 Robinson v. Yates City Lodge, 86 Ill. 598. 

4 State v. Cham. Com. 20 Wis. 63,73; People v. 
Medical Soc., 24 Barb. 572; People v. St. Frandiscus 
Ben. Soc., 24 How. Pr. 216; People v. N. Y. Benev. 
Soc., 3 Hun, 360; 6 Thomp. & C. 8; Ang. & Ames on 
Corp. §§ 704, 705; State v. Merchants Exchange, 2 Mo. 
App. 96; Sweeney v. Rev. Hugh McLaughlin Ben. 
Soc., 14 Weekly N. Cas. (Pa.) 466; State v. Milwaukee 
Cham. Com. 47 Wis. 670; Rex v. Mayor of Liverpool, 
2 Burr. 732; Earle’s Case, Carthew, 173; Com. v. St. 
Patricks Ben. Soc., 2 Binney (Pa.), 441; Evans v. 
Phila. Club, 50 Pa. St. 107; Soc. v. Com.,52 Pa. St. 
125; Com. v. German Soc., 15 Pa. St. 251; Rex 
v. Mayor, etc.,2 Ld. Raym. 1564; Rex v. Chalke, 1 
Ld. Raym. 225; Erd v. Bavarian Nat. Aid & Relief 
Assn. (Mich.), 34 N. W. Rep. 555; Otto v. Tailors P. & 
B. Union, 75 Cal. 308, 17 Pac. Rep. 217; People v. Me- 
chanic’s Aid Soc., 22 Mich. 86; Com. v. Guardians of 
the Poor, etc.,6 Serg. & R. 469; State v. Ga. Med. 
Soc., 388 Ga. 608; Med. & Sergical Soc. v. Weatherby, 
7 Ala. 248; High on Extr. Rem. §§ 291, 293, 294; 
Woods’ Field on Corp. § 462; People v. American In- 
stitute, 44 How. Pr. (N. Y.) 468; People v. N. Y. Ben. 
Soc., etc., 3 Hun, 361; People v. N. Y. Cotton Ex- 
change,8 Hun (N. Y.), 216; Green v. African M. E. 
Soc., 1 Serg. & R. 254; Savannah Cotton Exchange v. 
State, 54 Ga. 668. 








he has no other remedy to enforce it.” In 
general, courts will decline to issue it in con- 
troversies of private corporations when the 
facts are not such as to be important on 
public grounds, or such as would justify the _ 
court’s interference if corporate powers did 
not exist. The better way is for parties 
wronged by the action of such bodies to seek 
the proper remedy in common-law suits. 
However, this right of judicial visitation by 
the writ of mandamus is not confined to pub- 
lic corporations, but the modern and better 
view is that it extends as well to those of a 
purely private nature. Nor is it limited to 
such as are organized strictly for business or 
pecuniary profit, but itis made applicable also 
to corporations formed for eleeomosynary, 
religious, scientific, social and other pur- 
poses. While this rule is supported by the 
weight of authority, still the adjudications 
present considerable conflict. Where the 
right of membership is not of pecuniary 
value, some cases have denied the visitoral 
power of courts, although the society is duly 
incorporated.” The St. Louis Court of 
Appeals lays down two essential requisites to 
a valid application for a mandamus, namely: 
(1) the legal daty imposed upon the defend- 
ant @ do the thing which it is asked to do, 
and (2) a pecuniary injury which cannot be 
compensated in damages, resulting to the 
plaintiff from defendant’s refusal to do it.™ 
Undoubtedly a court cannot interfere by 
mandamus to restore one to membership in a 
purely voluntary unincorporated society 
where the applicant has no property in his 
membership which the law can protect, but 


# Ailnutt v. Subsidiary High Court, 62 Mich. 110, 28 
N. W. Rep. 802. 

47 State v. Ga. Med. Soc., 38 Ga. 608, 628; High on 
Extia. Legal Rem. §§ 291, 293. 

4 Lamphere v. United Workmen, 47 Mich. 429, 431; 
See McBride v. Grand Rapids, 32 Mich. 360; Water 
Com’rs. v. East Saginaw, 33 Mich. 164; Meister v. 
Anshei, etc. Congregation, 37 Mich. 542. 

49 State v. Cham. Com. 47 Wis. 670; Ang. & Ames on 
Corp. § 704. 

50 State v. Odd Fellows Grand Lodge, 8 Mo. App. 
148; People v. Board of Trade, 80 Ill. 136; 6 Am. Corp. 
Cas. 365. See People v. Mas. Ben. Assn., 98 Ill. 635; 
Hatch v. City Bank, etc., 1 Rob. (La.) 470. 

51 State v. St. L. Paint Mfg. Co.,21 Mo. App. 526, 
527. 

52 Kehlenback v. Logeman, 10 Daly (N. Y ), 447; 
Poultney v. Bauchman, 10 Abb. N. C. 252. See Gros- 
venor v. United Society of Believers, 118 Mass. 78; 
Sperry’s Appeal, 116 Pa. St. 891° 8 Cent. Rep. 215; 9 
Atl. Rep. 478. 
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when the society becomes incorporated its 
acceptance of acharter subjects it to the 
supervision of the proper legal authorities,™ 
although the pecuniary interest involved is 
the membership—the property in the fran- 
chise.* Unless the view be taken that the 
membership is not a property right, unques- 
tionably mandamus is the proper remedy to 
restore it when it has been illegally taken 
away. And arule of law which denies that 
a franchise is a property right would seem to 
be out of joint with familiar and well estab- 
lished principles. Hence, a court which re- 
fused to protect such property right presents 
a unique spectacle in a land administering an 
enlightened jurisprudence. As we have 
seen, courts will not inquire into the merits 
of the decision of corporate authorities in 
expelling or removing a member in the reg- 
ular course of proceedings,” yet if the sus- 
pension or expulsion has been conducted 
without authority the remedy of mandamus 
may be invoked.® Generally, jurisdiction 
by mandamus will be exercised to compel 
the society to observe the ordinances of its 
constitution, and to respect the rights of 
those entitled to participate in its privileges.” 
Mandamus will not lie to compel a religious 
corporation to reinstate a member o® the 
church connected with the corporation who 
has been expelled therefrom, where it ap- 
pears that the expulsion was not a corporate 
act, and did not affect any property interests 
or other valuable civil rights of the expelled 
member.® This follows from the well estab- 
lished principle that courts only interfere to 
control the proceedings of ecclesiastical 
bodies when civil and property rights are 
involved, and in no other instances.” An 
expulsion from the church proper does not 
interfere with the franchise of the corporator 

58 Fuller v. Piainfield Academic School, 6 Conn. 544, 
a State v. Ga. Med. Soc., 38 Ga. 608, 626; People v. 
Med. Soc., 32 N. Y. 187; 2 Bl. Com. 21; 3 Kent’s Com. 
458; Finch’s Laws, 164; Brine v. Board of Trade, 2 
Am. Law Dec. 268. 

55 § 2, supra. 

% High on Extra. Rem. § 294. 

57 Ang. & Ames on Corp. §§ 69, 704; Medical & Sur- 
gical Society v. Weatherby, 75 Ala. 248, 233. 

58 Sale v. Baptist Church, 62 Iowa, 26; Hardin v. 
Baptist Church, 51 Mich. 137; People v. German, etc. 
Ch., 53 N. Y. 103. 

5? Livingston v. Rector, etc., Trinity Church, 45 N. J. 
L. 230; Van Houten v. Church, etc., 2 C. E. Green (N. 


J.), 126, 132; Chase v. Cheney, 10 Am. Law Reg. (N. 
S.) 295 & notes, 58 III. 508. 








in the religious corporation, as these bodies 
are separate and distinct from each other.™ 
Where a member has been improperly ex- 
peiled from the church his action is against 
the parties guilty of the wrong. Under the 
Kentucky Code of Practice, it has been held 
that mandamus will not lie to compel the 
officers of a benefit society to restore an ex- 
pelled member.” The code is construed to 
restrict the writ to executive or ministerial 
officers, who have failed or omitted to do 
some act, the performance of which is en- 
joined by law. Delay will deprive the 
member of this writ, unless it is excused.™ 
Mere irregularity in the proceedings of ex- 
pulsion or suspension would scarcely war- 
rant a court, in the exercise of its discretion, 
to interfere by a peremptory writ, since the 
objection being simply to the irregularity of 
the proceedings, a restoration to membership 
would leave the relator liable to expulsion or 
suspension by a subsequent proceeding.® So 
the writ will not be granted where it appears 
that the object sought could have been 
secured without serious difficulty without the 
aid of the court.“ It has been said that the 
writ of mandamus does not apply to unin- 
corporated voluntary societies, but in such 
societies remedies are to be enforced by 
ordinary suits,” although this writ has been 
granted to compel the officers of such organ- 
izations to perform their duties. Courts 
will not restore a member against a mere in- 
formality in the proceedings of expulsion, 
induced by himself, where it is evident that 
thefe were just grounds for his eviction and 


® Calkins v. Cheney, 92 Ill. 463; Sohier v. Trinity 
Ch., 109 Mass. 1; Walrath v. Campbell, 28 Mich. 111; 
Hall v. Everett, 53 N. H. 9; Sawyer v. Cipperly, 7 
Paige Ch. 281; O’Hara v. Stack, 90 Pa. St. 477; Ger- 
man, etc. Cong. v. Pressler, 17 La. Ann. 127; Bellport 
v. Tooker, 29 Barb. 256. 

61 People v. German, etc. Ch., 53 N. Y. 103. 

6 Schmidt v. A. Lincoln Lodge, 84 Ky. 490. 

6 Cook v. Coll of Ph. & Surg., 9 Bush (Ky.), 541. 

64 State v. Society, 3 Week. L. Bul. (Ohio) 295; 
Bachmann y. Bund, etc., 64 How. Pr. 442; Bostwich v. 
Fire Dept., 49 Mich. 513, 14 N. W. Rep. 501; Pulford 
v. Fire Dept., 31 Mich. 458. 

6 State v. Algemeiner Deutcher Gewerbe Verein, 3 
Week. L. Bul. (Cin.) 295; State v. Society, 5 Week. L. 
Bul. (Cin.) 124. 

Harrison v. Simonds, 44 Conn. 318. See Burt v. 
Grand Lodge, etc., 44 Mich. 208. 

6 White v. Brownell, 2 Daly, 329, 258. See Fritz v. 
Munch, 62 How. Pr. (N. Y.) 69; Olery v. Brown, 51 
How. Pr. (N. Y.) 192. 

6 Loubat v. Le Roy, 547; Ex parte Woodridge, 1 
Best. & Smith, 844. 
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he seeks the occasion, through his restora- 
tion, to inflict further injury upon the 
society. Nemo inauditus condemnari debet 
si non sit contumax. Where a party brings 
an action at law for identically the same 
ground, and which is pending and undeter- 
mined at the time of the application for the 
writ of mandamus, the party will be held to 
have waived the right of the remedy by 
mandamus.“ The return to the writ of 
mandamus, to be sufficient, must distinctly 
set forth all the facts essential to the convic- 
tion, both as to the cause of expulsion or 
suspension and the mode of procedure, that 
the court may judge of the legality of the one 
and the regularity of the other.” These facts 
must not be set forth argumentatively, in- 
ferentially or evasively.” ‘This certainty of 
statement means that which, upon a fair and 
reasonable construction, may be called cer- 
tain without recurring to possible facts that 
do not appear.” The return should show 
that the charges for which the member had 
been removed were proved. It is not suffi- 
cient to state that he was present when the 
charges were made and did not deny them.” 
When the charter requires the deposition of 
two or more credible witnesses, the return 
must show that at least two witnesses were 
heard in support of the charges, and that the 
same were either proved or confessed by the 
accused.” A motion, in general terms, to 
the effect that the member was expelled fora 
violation of his duty, without specifying the 
charges upon which he was convicted, is 
bad. So a return that the accused was tried 
and expelled by ‘‘a select number’’ of the 
society, without showing the authority of the 
select number to expel, is insufficient,” for 
the power of expulsion belongs to the society 
at large, unless by the fundamental articles, 

69 State v. Portuguese Soc., 15 La. Ann. 75. 

70 State v. Slavouska Lipa, 28-Ohio St. 665, 667. 

71 Com. v. German Soc. 15 Pa. St. 251; Rex v. Mayor 
of Hereford, 6 Mod. 309; Rex v. Mayor of Coventry, 2 
Salk. 430; Rex v. Mavor of Abingdon, 2 Salk. 482; Soc. 
v. Com., 52 Pa. St. 125, 188; People v. N. Y. Commer- 
cial Assn., 18 Abb. Pr. 271. 

72 Com. v. Commissioners, etc., 37 Pa. St. 279; Com. 
v. Pittsburg, 34 Pa. St. 522; Soc. v. Com.,52 Pa. St. 
125, 133. 

73 Com. v. Commissioners, etc., 32 Pa. St. 224; Soc. 
v. Com., 52 Pa. St. 125, 133. 

™ King v. Faversham, 8 Term Rep. 352. 

75 Com. v. German Soc., 15 Pa. St. 251. 

76 Com. v. Guardians of the Poor, 6 Serg. & R. (Pa.) 


469. 
7 Green v. M. E. African Soc., 1 Serg. & R. 254. 





or by some by-law or rule founded on them 
it is transferred to a select number.” So 
where the rules of the society forbade mem- 
bers from commencing suits at law, ‘‘except 
the case be of such a nature as to require and 
justify a process at law,’’ a return simply 
stating the rule and averring that the expelled 
member had commenced a suit at law, with- 
out also alleging that the case was not of such 
a nature as to require and justify legal pro- 
cess, is not sufficient.” -Where the by-laws 
of the society require that the expulsion must 
be founded on ‘‘sufficient evidence,’’ a return 
stating that the member was expelled ‘‘accord- 
ing to the terms of the constitution and by- 
laws,’’ which are referred to and made a part 
of the return, and also ‘‘that said relator was 
then and there duly, and according to said 
constitution and by-laws, tried, and by unam- 
iuous vote of the members present, each one 
answering separately, pronounced and con- 
victed as guilty of said charges,’’ is not suffi- 
cient. The court observed that: If the re- 
lator was tried upon proof, it is not alleged 
as a fact, but is to be inferred only from the 
assertion that the relator was tried according 
to the terms of the by-laws. ‘‘If a corpora- 
tion can shelter itself behind a return which 
constitutes itself the judge of the regularity 
of its own proceedings, there is no safety for 
its members.’’® 

§ 8. Injunction.—The authorities present 
a conflict as to whether or not an injunction is 
a proper remedy to restore a member im- 
properly suspended or expelled, or to enjoin 
the society for improperly expelling a mem- 
ber. Many cases have denied this remedy.* 
‘*The general principle is,’’ says the Supreme 
Judicial Court of Massachusetts,” ‘‘that a 
court of chancery is not the proper tribunal 
to correct the errors and irregularities of in- 
ferior tribunals, and that in ordinary cases 


78 Weber v. Zimmerman, 22 Md. 156; Com. v. Pa. B. 
Inst., 2 Serg. & R. 141; State v. Cham. Com., 20 Wis. 63, 
72; People v. Board of Trade, 45 Ill. 112; People v. 
Fire Dept., 31 Mich. 458; People v. N. Y. Com. Assn., 
18 Abb. Pr. 271; White v. Brownell, 2 Daly, 329; 
Hibernia Fire Engine Co. v. Com., 93 Pa. St. 264. 

79 Green vy. African M. E. Soc., 1 Serg. & R. 254. 

8 Society v. Commonwealth, 52 Pa. St. 125. See 
State v. Portuguese Soc., 15 La. Ann. 75. 

81 Pitcher v. Bd. of Trade, 121 Ill. 412, 421, 13 N. E. 
Rep. 187; Sturges v. Board of Trade, 86 Ill. 441; Bax- 
ter v. Board of Trade, 83 Ill. 146; Fisher v. Bd. of 
Trade, 80 Ill. 85; Menard v. Hood, 78 Ill. 122; Wange- 
lin v. Goe, 50 Ill. 463. 

8 Gregg v. Mass. Med. Soc., 111 Mass. 185, 194. 
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courts should not interfere.’’® On the other 
hand, the remedy by injunction has been sus- 
tained in a number of cases,™ either to restrain 
the society from illegally expelling the mem- 
ber,® or to restore him if improperly ex- 
pelled.~ This seems to be the usual 
and proper remedy in unincorporated so- 
cieties. In England, the injunction is 
brought against the governing committee.” 
In New York, under statute, the action is 
properly brought against the president or 
treasurer of the society,® and where the soci- 
ety lacks both of these officers, the suit may 
be brought against its chief officers. How- 
ever, an injunction will not lie, except in 
cases clearly made out by proof, and only 
where all other adequate remedies are ex- 
hausted.” An injunction cannot be invoked, 
where the society possesses no property, as 
the foundation of the jurisdiction is the right 
of property vested in the suspended or ex- 
pelled member, of which he is unjustly de- 
prived by the society’s unlawful action.” 
Under the Missouri statute, it is sufficient to 
authorize the issuance of an injunction, if no 
adequate remedy exists, in an action of dam- 
ages.” EvGene McQvi.iin. 
St. Louis, Mo. 


83 Kerr on Injunction, ch. 3 and cases cited; Mooers 
v. Smedley, 6 Johns. Ch. 28; Morris Canal and Bank- 
ing Co. v. Jersey City, 1 Beas]. 252; Mayor of Brook- 
lyn v. Meserole, 26 Wend. 132; Van Doren v. Mayor of 
New York, 9 Paige, 388; West v. Mayor of New York, 
10 Paige, 539; Heywood v. Buffalo, 4 Kern. 534. See 
2 High on Inj. § 1194. 

84 Lutheran Church v. Gristgan, 34 Wis, 328; Rid- 
dell v. Harmony Fire Co., 8 Phila. 310; Harmstead v. 
Washington Fire Co.,8 Phila. 33; Leech v. Harris, 2 
Brewst. (Pa.) 571; Knights of Pythias Case, 3 Brewst. 
452; Brunnenmeyer v. Buhre, 32 Ill. 183. 

8 Hutchinson v. Lawrence, 67 How. Pr. 38; Rorke 
v. Russell, 2 Lansing (N. Y.), 248; Powell v. Abbott, 
9W. N.C. (Pa.) 231; White v. Brownell, 2 Daly (N. 
Y.), 821; Metropolitan Base Ball Club v. Simmons, 17 
W. N.C. (Pa.) 153; Fisher v. Keane, 41 L. T. (N. S.) 
335, 20 Alb. L. J. 441, 461, 518; Lambert v. Addison, 46 
L. T. Rep. (N. 8.) 20; Lyttelton v. Blackburn, 35 L. T. 
R. (N.S.) 641. See Hurst v. Produce Exchange, 1 
Cent. Rep. 260 (N. Y. Ct. App.); Dos Passos on Stock 
Brokers, 46. 

8 Inre St. James Club,2D.M. & G. 383: 16 Jur. 
1075; Hopkinson v. Marquis of Exeter, L. R.5 Eq. 68. 

87 Labouchere vy. Earl of Wharncliffe, L. R. 3 Ch. 
Div. 346. 

8 Olery v. Brown, 51 How. Pr. 92; Fritz v. Munck, 
62 How. Pr. 69. 

89 Hathaway v. Am. Mining Exchange, 31 Hun (N. 
Y.), 575. 

® Hussey v. Gallagher, 61 Ga. 86. 

% Rigby v. Courrol, 14 L. R. Ch. Div. 482. 

® Mo. St. 1889, § 5510; Sav. Assn. v. Kercheral, 65 Mo. 
682; Towne v. Bowers, 81 Mo. 491; Turner v. Stewart, 








78 Mo. 480; Harris v. Township, 22 Mo. App. 462; 
McPike v. West, 71 Mo. 199; Melcher v. Exchange 
Bank, 85 Mo. 362, 868; Springfield Ry. Co. v. Spring- 
field, 85 Mo. 674; St. L., ete. R. R. v. Apperson, 97 
Mo. 300; Bailey v. Wade, 24 Mo. App. 186; Sedalia 
Brewing Co. v. Sedalia Water Co., 34 Mo. App. 49; 
Albers v. St. Louis Merchants Exchange, St. L. Ct. 
App., March Term, 1890, No. 4447. See Goddard v. 
Merchants Exch., 9 Mo. App. 290. 








WILLS—BEQUESTS—CHARITABLE USES. 





GEORGE V. BRADDOCK. 





Court of Errors and Appeals of New Jersey, Dec. 12, 1889. 

A bequest or devise to educate the public in any 
branch of science by the dissemination of the works of 
a given author is a good, charitable use, provided such 
works contain nothing hostile to morals, religion, or 
law. Held, that such a testamentary disposition, for 
the purpose of circulating the works of Henry George 
on the land question, etc., was a valid charitable use. 

‘Lastly. All the rest and residue of my estate, 
of any and every form, kind, and description 
whatsoever, I hereby give, devise, and bequeath, 
under the name of ‘The Hutchins’ Fund,’ to 
Henry George, the well-known author of Pro- 
gress and Poverty,’ his heirs, executors, and ad- 
ministrators, in sacred trust, for the express pur- 
pose of ‘spreading the light’ on social and 
political liberty and justice in these United States 
of America, by means of the gratuitous, wise, 
efficient, and economically conducted distribution 
all over the land of said George’s publications on 
the all-important land question, and cognate sub- 
jects, including his ‘Progress and Poverty,’ his 
replies to the criticism thereon, his ‘Problems of 
the Times,’ and any other of his books and 
pamphlets which he may think it wise and proper 
to gratuitously distribute in this country: pro- 
vided, first, that said George, his heirs, executors, 
and administrators, shall regularly furnish true 
annual reports of the management and disburse- 
ment of thé said ‘Hutchins’ Fund’ to the paper 
called ‘The Irish World and the American Indus- 
trial Liberator,’ or its acknowledged successor, 
and shall also annually mail, or otherwise send, a 
copy of said paper, containing such annual re- 
port, to each of the following persons, to-wit: my 
aforementioned wife, Mary Hutchins, now of this 
place, William S. Wood, now of Parker, county 
of Randolph, State of Indiana, and James 
Hutchins, now of Selma, county of Delaware, and 
State of Indiana; and provided, second, that said 
George, his heirs, executors, and administrators, 
shall cause to be inserted or printed, opposite the 
title-page of every free copy of his books dis- 
tributed by means of this fund, this, my solemn . 
request, virtually, to-wit, that each recipient shall 
read it, and then circulate it among such neigh- 
bors or other persons as in his best judgment will 
make the best use of it. In testimony whereof I 
have hereunto set my hand and seal, and publish 
and declare this to be my last will and testament, 
in the presence of the witnesses named below, this 
eighth day of September, in the year one thou 
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sand eight hundred and eighty-three. George 
Hutchins. [L. s.]” 

BEASLEY, C.J. This is an executor’s bill, seek- 
ing a judicial exposition of the last will which he 
is called upon to execute. The instrument in 
question was executed by one George Hutchins, 
whose domicil, at the time of his death, was in 
this State. It is dated 28th day of February, 1887, 
and it contains a residuary clause, that is set forth 
at large in the statement of facts prefacing this 
opinion. In that clause the testator has set apart 
property to be devoted to the propagation of cer- 
tain designated works, as will hereafter appear, 
and the question propounded to this court is 
whether such testamentary disposition is to be 
established as a charitable use. 

It is familiar learning that, from the enumera- 
tion of certain subjects in the statute of Elizabeth, 
and from the judicial expositions of that act, 
there have been evolved certain defined classes 
of testamentary gifts that are now universally 
admitted to be, in the estimation of the law, 
charitable uses. With regard to such classes, de- 
bate and doubt have ceased, and consequently all 
examination of the grounds upon which such 
classification has been justified would, at the 
present time, be profitless, and nothing better 
than empty pedantry; for itis obvious that the 
instance now before this court belongs so far as 
the testamentary intent is concerned, to one of 
such established classes. The testator’s direction 
is that the property designated by him shall ‘‘con- 
stitute a sacred trust, for the express purpose of 
spreading the light on social and political liberty 
and justice in these United States of America.” 
That such a purpose is a charitable use, according 
to the legal import of those terms, is self-evident, 
in view of the present state of the decisions on that 
subject. Cousequently, if there be any illegality 
in this testamentary disposition, of necessity, it 
must reside in the methods contrived by the tes- 
tator for the fulfillment of such legitimate pur- 
pose. Those methods are described by the tes- 
tator in these words, viz.: ‘The gratuitous, wise, 
efficient, and economically conducted distribution 
all over the land of said George’s publications on 
the all-important land question, aud cognate sub- 
jects, including his ‘Progress and Poverty,’ his 
replies to criticisms thereon, his ‘Problems of the 
Times ,’ and any other of his books and pamphlets 
which he may think it wise and proper to gra- 
tuitously distribute in this country.” It is now 
urged that the doctrines taught in the works 
thus designated are of such a character that the 
court will not permit their dissemination. The 
inquiry thus started should be preceded by a con- 
sideration of the rule or test applicable in such 
affairs. It is plain that such rule has but little to 
do with the ordinary canons of criticism. For 
present purposes the scientific or literary value of 
these works are not to enter into the account. If 
I should say that I have concluded, which is the 
truth, that these works of Mr. George have greatly 
elucidated and enriched, in many ways, the sub- 








jects of which they treat, and that they are very 
valuable contributions to the science of econo- 
mics, it would not be shown that a step had been 
taken in the path of present duty. It is not to be 
doubted that the public circulation, by virtue of a 
charitable use, of the works of Sir Robert Filmer, 
which maintain the divine right of kings, would 
be entitled to the judicial imprimatur equally with 
a treatise on government under the signature of 
Jubn Locke. It matters notin the ‘least to the 
judicial inquiry whether the instrumentalities ap- 
pointed by the donor to fulfill his purpose be good 
or bad, fit or unfit; whether they be the best pos- 
sible, or the worst possible. In this particular the 
largest discretion resides, and properly resides, 
in the creator of the trust. These public bene- 
factions are properly regarded as matters of great 
interest to the community; as entitled to the most 
favorable reception by the courts, and to their 
amplest protection. It is not surprising, there- 
fore, that it has heretofore been understood that 
the entire restriction imposed by the law on such 
dorations is that comprised in a single sentence: 
“The writings to be circulated must not be, when 
considered with respect to their purpose and gen- 
eral tendeucy, hostile to religion, to law, or to 
morals.”’> Therule, in this definite form, in my 
opinion, has been by repeated adjudications 
thoroughly established; and the only difficulty 
inherent in the subject isto properly select the 
writings to which it is applicable. 

Regarding, then, this principle of proscription 
as settled, the question arises, has it been applied 
by the vice-chancellor in the present instance? 
It has not been and could not be, reasonably al- 
leged that the writings now in question are either 
sacrilegious or immoral; but the argument pro- 
ceeds exclusively on the theory that the doctrines 
they teach are antagonistic to the law. It was 
urged that this was the case, by reason of the 
hypothesis of this author respecting the title to 
land. The view on that subject expressed by Mr. 
George is that the earth belongs to mankind, and 
is a heritage that is inalienable, and that, conse- 
quently, one generation, or a series of generations, 
of men, cannot, either by act or omission, debar 
a succeeding generation from claiming its own. 
The doctrine therefore inculcated is that no pri- 
vate absolute ownership in land can rightfully 
exist; the consequence being that the public, as 
the real proprietor has the right to regain posses- 
sian of all property of this nature by the use of 
apy legal method. The decree appealed from 
avoids the charitable use attempted to be created, 
and the principle of decision is thus stated in the 
opinion pronounced. The vice-chancellor says: 
‘Clearly, the author, in these passages, not only 
condemns existing laws, but denounces the fact 
that the title toland in private individuals is se- 
cure as robbery—as a crime. It is this aspect of 
the case which leads me to the conclusion that 
the court ought to refuse its aid in enforcing the 
provisions of this will. Whatever might be the 
rights of the individual author, in the discussions 
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of such questions in the abstract, it certainly 
would not become the court to aid in the distri- 
bution of literature which denounces as robbery 
—as a crime—an immense proportion of the judi- 
cial determinations of the higher courts. This 
would not be charitable. Society has constituted 
courts for the purpose of assisting in the admin- 
istration of the law, and in the preservation of the 
rights of citizens, and of the public welfare; but I 
can conceive of nothing more antagonistic to such 
purpose than for the courts to encourage, by their 
decrees, the dissemination of doctrines which 
may educate the people to the belief that the 
great body of the :aws which such courts admin- 
ister concerning titles to land have no other prin- 
ciple for their basis than robbery.’’ A single 
glance at the rule of judgment here propounded 
will suffice to show that it is one of entire novelty. 
It does not appear to have been suggested, or 
even alluded to, in any former consideration of 
the subject. Stripped of unnecessary terms, in 
its ultimate analysis it promulges this far-reach- 
ing principle: that a court of law will not,in view 
of the purposes for which it was instituted, lend 
its aid by its decree to the agitation of the ques- 
tion whether the laws which it is in the habit of 
executing have or have not any better foundation 
than wrong and injustice. In this analysis I have 
of course disregarded the presence of the term 
‘robbery’? in the foregoing quotation that gives 
the ratio decidendi in the court below, because I 
am well aware that the learned vice-chancellor 
did not put his judgment, eitherin wkoleor in 
part, upon a mere epithet or turn of phrase. I 
have also put, ina general form, the judicial 
proposition, because it would be manifestly ab- 
surd to declare that the courts will not assist in 
providing for a discussion of the existing title to 
land, but that such refusal does not extend to the 
discussion, in a similar way, of the title to per- 
sonalty and personal rights. It seems inevitable 
that the proposed principle of judgment must be 
applicable to the whole field of established law, 
if it be applicable to any part of it. And before 
leaving this formula, that embraces the ground of 
decision in the court below, it is important to ob- 
serve that its expressions convey the idea that all 
that the court does, or is required to do, in these 
instances, isto refuse to aid in the circulation 
of the writtings that are impugned but that 
in this respect they are misleading, for what the 
court does is to adjudge that it is not permissible 
for any person to make provision for such circu- 
lation. The decree in this case frustrated the will 
of this testator, declared his trust void, diverted 
the property invested in it in other directions. It 
would seem, therefore, that the rule in question 
should have been, and, if it is to beadopted, must 
be, thus formulated; that a court of equity will 
not permit the fulfillment ofa testamentary use 
that is designed to circulate works that call in 
question any of the fundamental rules and estab- 
lishments of the law. 


The vice-chancellor educes this priaciple from 





a consideration of the functions and constitution 
of judicial tribunals; and if I were to stand on 
that ground, and indulge in speculation, it must 
be confessed that my conelusion would be the op- 
posite of that which he has arrived at. I cannot 
perceive for what reason the testator’s scheme 
was designed to be educational with respect to an 
important branch of legal and economic science, 
and in his opinion the circulation of the works of 
Mr. George would contribute to the accomplish- 
ment of that purpose; therefore, viewing the sub- 
ject from the stand-point suggested, I could not, 
in the line of judicial duty, have sanctioned a 
principle that, while it would repress the dissem- 
ination of the writings of Mr. George, would un- 
doubtedly lend its aid to the circulation of the 
reply of the Duke of Argyle, on the ground that 
the former are aggressive towards the legal es- 
tablishment in question, while the monograph of 
the latter tends on that subject to quietism and 
public acquiescence. In such a situation, if I had 
possessed the power, I should not only have sanc- 
tioned, but have favored, the propagation of any 
or all of these works, in the conviction that such 
discussions advance the cause, not of error, but 
of truth. If, therefore, I were to accept the 
principle of judgment adopted by the vice-chan- 
cellor, I should have been obliged to dissent from 
his conclusion. 


But, waiving such considerations let us turn to 
the question how far the principle of decision un- 
der criticism will stand the touch of judicial au- 
thority. It is incompatible with judicial position 
to aid, if invested with such power, in the circu- 
lation of the works ofa learned and ingenious 
man, putting under examination and discussion 
any part of the legal system. It would not seem 
to me that, asa judge, I was called upon to dis- 
card the use of means in the development of the 
law, which in every other science are regarded as 
absolute essentials. With respect to all intellect- 
ual creations, embracing, of course, laws and 
judicial institutions, the most potent of all forces 
tending to improvement and evolution are those 
of examination and discussion; and, recognizing 
them as the motive agents uf progress, I should, 
very confidently, have concluded that it was nei- 
ther proper nor becoming in me, as a judge, tore- 
fuse to this testator the right to use them in this in- 
stance. According to the theory indicated, and, 
in some degree, expounded, inthe beginning of 
this opinion, it is attempted to be shown that, on 
such occasions as the present, the index expurga- 
torius to be applied by the court is formed on the 
principle that only such works are to be proseribed 
as manifestly tend to violations of law, or .to the 
corruption of morals or religion. ‘To this cata- 
logue the court below as has appeared, added a 
class comprising such writings asa court, from 
its inherent nature, could not properly or 
becomingly aid in circulating. It is evident that 
this extension of the rule will not harmonize with 
any of the adjudged cases. A reference to two of 
such authorities will be sufficient illustration. 
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Both of these decisions are cited in the briefs of 
counsel, and are referred to in the opinion of the 
vice-chancellor without comment. 

The first to which attention will be called is 
that of Thornton v. Howe, 31 Beav. 14. It was a 
case embracing a charitable use, and the words of 
the bequest were, ‘“‘to propagate the writings of 
Joanna Southcote.”’ The argument took place 
before Sir John Romilly, who, upon looking into 
the works in question, found that their authoress 
was under the delusion that she was with child 
by the Holy Ghost; that she had conversations 
with the devil, and intercommunings with the 
spiritual world. In view of these things the mas- 
ter of the rollssaid: ‘I have found much that, in 
my opinion, is very foolish, but nothing which is 
likely to make persons who read them either im- 
moral or irreligous. I cannot therefore say that 
this devise of the testatrix is invalid by reason of 
the tendency of the writings of Joanna South- 
cote.”? And afterwards his further declaration is: 
‘‘But if the tendency were not immoral, and al- 
though this court might consider the opinions 
sought to be propagated foolish, or even devoid of 
foundation, it would not on that account declare 
it void, or take it out of the class of legacies which 
are included in the general terms, ‘charitable be- 
quests.’ ’’ Itneeds no comment to show that this 
decision is irreconcilable with the rule upon which 
the present case has been decided. The master 
of the rolls concluding that the tendency of the 
works was not immoral or irreligious, assented 
to their circulation, although he was satisfied 
that the doctrines taught by them were foolish 
and without foundation. 

The second authority to which I shall refer is 
that of Jackson v. Phillips, reported in 14 Allen, 
539. This controversy also related to a charitable 
use; the bequest being of a fund, to trustees, to 
be expended, at their discretion, “in such sums, 
at such times, and such places as they deem best, 
for the preparation and circulation of books news- 
papers, the delivery of speeches, lectures, and 
such other means as in their judgment will create 
a public sentiment that will putan end to negro 
slavery in this country.” The decision of the 
court, in its own language, was: ‘The bequest 
itself manifests its immediate purpose to be to 
educate the whole people upon the sin of a man’s 
holding his fellow-man in bondage; and its ulti- 
mate object,—to put an end to negro slavery in 
the United States,—in either aspect, a lawful 
charity:’’ It is conspicuous that this decision is 
diametrically opposed to the rule under criticism. 
In the present case the decision was that the court 
wculd not help in the circulation of books that 
strove to show that private ownership in lands, 
the validity of which had been repeatedly recog- 
nized by the courts, had no better foundation 
than robbery. In the reported case, the court 


helped the dissemination of writings whose ob- 
ject was to prove that the ownership of human 
beings, which was a species of property estab- 
lished by the federal constitution itself, and sus- 








tained as such by repeated judgments both in the 
national and State courts, had no better founda- 
tion than sin. The legal rule imposing limits on 
charitable uses is one of great importance; and, 
influenced by that consideration, I have examined 
with care the principle upon which the present 
case has been decided, and my conclusion is that 
such principle does not consist with the author- 
ities, and, if it were adopted by this court, would 
be productive of serious mischief. If sanctioned, 
the subject, with respect to the rights of donors 
in this field, would be involved in clouds and 
darkness, for instead of a rule we would have a 
speculation. By force of the prevalence of such 
a change, it may well be doubted whether it would 
not be altogether impracticable to disseminate, by 
means of a charitable use, the works of any of 
the leading political economists, either of the 
present or past age; for itis believed that none can 
be found that do not, in material particulars, make 
war, more or less agressive, upon some parts 
of every legal system as it now subsists. Cer- 
tain it is that neither the Political Economy of 
Mr. Mill, nor the Social Status of Mr. Herbert 
Spencer, could be so circulated, for each of these 
very distinguished writers denies the lawfulness 
of privates ownership in land. A principle bear- 
ing such fruits could not properly be introduced 
into our legal system, except upon the compul- 
sion of irresistible authority. ° af ° . 

The charitable use created in this will must be 
sustained, and the decree appealed from, to that 
end, must be reversed. 


NoTe.—In De Themminess v. De Bouneval, 5 Russ. 
288 (1828), the plaintiff invested stock in the names of 
the defendants on trust for himself for life, and then 
on trust to apply the dividends in circulating a certain 
book or treatise written in French and Latin, which 
inculcated the doctrine of the absolute and inalienable 
supremacy of the Pope in ecclesiastical matters, with 
power to hand over the capital to any college or uni- 
versity to establish a chair to teach the principles of 
the book. The master of the rolls, Lord Gilford, looked 
into the book and decided that it was against the 
policy of the country to encourage, by the establish- 
ment of a charity, the publication of any work which 
asserts the absolute supremacy of the Pope in ecclesi- 
astical matters over the sovereignty of the State, and 
that although the words of the deed were so large that 
it might be argued that the purposes of the charity 
might be effectually carried on in other parts of the 
world without infringing in any manner on the policy 
of the kingdom, still he inclined strongly to the opin- 
ion that this charitable trust was to be deemed a super- 
stitious use and against public policy. 

The latest English text writer, Tyssen on Char. Beq., 
125 (1888), in referring to the above case, is of the opin- 
ion that the same is still law, notwithstanding the 
Roman Catholic Relief Act. 2 and 3 Will., 4, ch. 115. 
He says that the book was, in fact, not religious, but 
political, and that a trust to keep up a particular polit- 
ical opinion is not a charity. 

In Marsh v. Means, 3 Jur. (N. S.) 790 (1857), a testa- 
tor left a fund to an association for the purpose of con- 
tinuing the publication of a quarterly periodical, called 
“The Voice of Humanity,” which had advocated the 
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cause of what is in this country known as “the preven- 
tion of cruelty to animals.” Sir W. P. Wood, V.-C., 
held in effect that, while the general intention of the 
testator must have been applied cy pres so as to pro- 
mote a charitable purpose, no particular method being 
pointed out in the will other than maintaining and con- 
tinuing the periodical itself, still this could not be done 
under the circumstances, because not only the period- 
ical itself had ceased,-but the association, whose organ 
and property it was, had perished prior to the time 
when the legacy was to have taken effect, and the lat- 
ter had, therefore, lapsed and failed. 

In Habershon vy. Vardon, 4 De G. & Sim., 467 (1851), 
a testator directed that 1000]. out of such part of his 
personal estate as might by law be devoted to chari- 
table purposes be paid towards the contributions that 
he velieved and prayed would be raised “‘in evidence of 
christian faith towards the political restoration of the 
Jews to Jerusalem and to their own land.” 

The Vice-Chancellor, Sir J. L. Knight-Bruce, said 
that the gift of the 10007. was not of a charity legacy, 
but was void. “If it could be understood to mean any- 
thing, it was to create a revolution in a friendly coun- 
try. Jews might, at present, reside in Jerusalem; and, 
if the acquisition of political power by them was in- 
tended, the promotion of such an object would not be 
consistent with our amicable relations with the sublime 
Porte.” 

Tyssen Char. Beq., 176, 177, calls attention to the fact 
that there was nothing in the terms of the bequest to 
indicate that the testator contemplated unconstitutional 
measures for effecting his object, and that the case is, 
therefore, an authority on all gifts for promoting alter- 
ations in the constitution of foreign countries, what- 
ever means may be employed for effecting such alter- 
ations, and he submits that the case is authority for the 
application of the same principle to gifts for promoting 
alterations in English laws, at least when such gifts 
are not framed as gifts to existing associations. But it 
is extremely doubtful whether this last conclusion 
would be drawn in this country. Hardly,in view of 
the reasoning so ably displayed in the above case from 
New Jersey. The English case makes no mention 
whatever of a distinction as between charitable be- 
quests or gifts for the benefit of associations and those 
intended for the benefit of a certain class of individuals 
or the public. The case was distinctly decided upon 
the point that to uphold the legacy in question would 
have been an unwarrantable interference with what 
should be the comity between nations. 

And see, upon this question as to the eharacter of 
the beneficiaries of a charitable bequest, Russell v. 
Allen, 107 U. 8. 163, 167 (1882), where the American 
cases are collected, and the court held that such be- 
quests may, and indeed must, be for the benefit of an 
indefinite number of persons; forif all the beneficiaries 
are personally designated, the trust lacks the essential 
element of indefiniteness, which is one characteristic 
of a legal charity. Ifthe founder describes the gen- 
eral nature of the charitable trust, he may leave the 
details of its administration to be settled by trustees 
under the superintendence of a court of chancery, and 
an omission to name trustees, or the death or declina- 
tion of the trustees named, will not defeat the trust, 
but the court will appoint new trustees in their stead. 

This ruling was followed in the recent case of Trus- 
tees, etc. of the Presbyterian Church, etc. v. Guthrie 
(Sup. Ct. App. Va.), 10 S. E. Rep. 318, 324 (1889). 

In re Look, 5 N. Y. Suppl. 50; s. c., 7 Id. 298 (1889), 
the court held that a bequest “to the American Bible 
Society, * * * tobe used by said society for the 





promulgation of the Holy Bible,” is not void as a gift 
in trust, without a definite or ascertainable beneficiary 
capable of enforcing the trust, since the gift was lim- 
ited to the precise use for which the society was incor- 
porated. Compare Tilden vy. Green,7 N. Y. Suppl. 
382 (1889), where the “Tilden Trust”? was declared to 
be void for indefiniteness. This was to have been a 
trust for such charitable, educational and scientific 
purposes as, in the judgment of the executors, would 
render the “rest, residue and remainder” of the testa- 
tor’s estate not specifically disposed of, or so much 
thereof as they might deem expedient, most beneficial 
tomankind. Seealso Rikerv. Leo, 115 N. Y. 93 ( (1889) ; 
Institution v. How’s Ex.,10 N. Y. 84; Inre Webrkane, 
110 N. Y. 678; Power v. Cassidy, 79 N. Y. 602; Bullard 
v. Chandler, 149 Mass. 532 (1889); Stratton v. Physio- 
Medic<l College, Jd. 505 (1889); Holland v. Alcock, 108 
N. Y. 312 (1888), where it was determined that the En- 
glish doctrine of charitable uses and trusts, and as in- 
cident to it, the cy pres power had no longer any ap- 
plication in New York. Contra in Massachusetts. 
Minot v. Baker, 147 Mass. 348 (1888). And in Missouri. 
Missouri Historical Society v. Academy of Science, 94 
Mo. 459 (1887) (which follows Russell v. Allen, 107 U. 
S. 163, and Jackson v. Phillips, 14 Allen, 539), the court 
holding that any gift not inconsistent with existing 
laws, which is promotive of science, or tends to the 
education, enlightenment, benefit or amelioration of 
the condition of mankind, or the diffusion of useful 
knowledge, oris for the public convenience, is a charity, 
within the meaning of the authorities cited, and it is 
none the less a charity because not so denominated in 
the instrument which evidences the gift. And the 
validity of such charitable gifts is not at all dependent 
on the statute of 43 Eliz., ch. 4, nor does the jurisdic- 
tion of courts of equity, in such cases, depend on that 
statute. See, on this last point, note to Camp v. Dob- 
bins, 6 Cent. L. J. 449; s. c., 29 N. J. Eq. (2 Stew.) 36 
(1878); Rhode Island, etc. Co. v. Olney, 14 R. I. 449; 
Erskine v. Whitehead, 84 Ind. 357, where charitable 
bequests are sustained, although the English statute 
of charitable uses and the cy pres power are held not 
to be in force. 

In Zeissweiss v. James et al., 63 Pa. St. 465, the be- 
quest of remainder in certain real property to “The 
Infidel Society in Philadelphia, hereafter to be incor- 
porated, and to be held and disposed of by them for 
the purpose of building a hall for the free discussion 
of religion, politics, etc.,”? was held to be void because 
there was no competent devisee to take at the time 
limited by the bequest; secondly, because when there 
is no competent trustee named, or he dies or resigns, 
and there is no provision made by the testator for the 
continuance of the trust, the charity must fail, and 
thirdly, because the enforcement of the terms of the 
bequest would be an insult to the popular religion of 
the country, and against good morals. The court 
adopted the sentiment and language of Mr. Justice 
Duncan in Updegraph v. The Commonwealth, 11 S. & 
R. 394: ‘It would prove a nursery of vice, a school of 
preparation to qualify young men for the gallows and 
young women for the brothel, and there is no skeptic 
of decent manners and good morals who would not 
consider such a debating club as a common nuisance 
and disgrace to the city.” 


St. Louis, Mo. SIMON OBERMEYER. 
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1, ACTIONS—Joinder.—Under Rev. St. Ill. ch. 110, § 22, 
abolishing the distinction between the forms of action 
of trespass and case, an action for false imprisonment 
can be joined with an action for malicious prosecution. 
—WNybiadh v. Herterius, U. 8. C. C. (Ill.), 41 Fed. Rep. 120. 

2. ADMINISTRATION — Homestead for Widow. — Code 
Ala. 1886, § 2563, authorizing the probate court to set 
apart to a widow a homestead exempt from adminis- 
tration, applies only to cases where the real estate of 
the decedent does not exceed 160 acres.—James v. Clark, 
Ala., 7 South. Rep, 161. 

3, ADMINISTRATION—Limitation.—Section 13 of the act 
of November 10, 1828 (McClel. Dig. p. 97, § 72), to the 
effect that no action of debt shall be brought against an 
executor or administrater upon a judgment obtained 
against a testator or intestate, nor any scire facias issued 
to revive such judgment after five years from the 
qualification of the executor or administrator, and all 
such judgments, after the expiration of five years, upon 
whichpo proceedings shall have been had, shall be 
deemed to have been paid and discharged, does not, if 
in force, nor did it when in force, apply to other claims 
than judgment against a testator, or intestate. The 
presentation of a ciaim, not in judgment, to an admin- 
istrator or executorin due time, stopped the running 
of the statute of limitations, and such is still its effect. 
—Deans v. Wilcoxon, Fia., 7 South. Rep. 163. 

4, ADMINISTRATORS — Trusts. — In order to enable 
Plaintiff to raise the purchase price of land which he 
had agreed to buy of several co-tenants, they con- 
veyed to one of their number under a parol trust to 
procure a loan of the required amount, and then to 
convey to plaintiff, subject to the mortgage. She pro- 
cured the loan, but died before executing a deed to 
plaintiff: Held, that the land was subject to administra- 
tion as her estate for the purpose of paying the mort- 
gage debt, though all the other tenants, who were her 
heirs, had conveyed to plaintiff, also an heir, in accord- 
ance with the original agreement. — Cooper v. Loughlin, 
Tex., 138. W. Rep. 37. 

5. ADMIRALTY— Bailment — Loan. — The borrower is 
liable for the sinking of a barge while being used for 
a different purpose than that for which it was loaned, 
though occasioned by stress of weather. — Ross v. 
Southern Cotton-oil Co., U. 8. C. C. (La.), 41 Fed. Rep. 152. 

6. ADMIRALTY—Seamen—Employment. — On libel for 
wrongful discharge of an engineer by the master, it is 
immaterial that the chief engineer was to employ his 








assistants, as libelant must be regarded as employed 
with the consent of the master and owners, and as one 
of the crew.— The D. UC. Fogel, U.S.C. C. (La.), 41 Fed. 
Rep. 154. 

7. ALIENS—Right to Intent.—The words “States of the 
Union” in the treaty of 1853 included the District of 
Columbia, and under that treaty French citizens may 
take lands therein by inheritance from a citizen of the 
United States.—U. 8. 8. C., 108. C. Rep. 295. 

8. ASSUMPSIT—Services—Pleading.— In an action by a 
physician to recover for professional services, and for 
medicines furnished, a complaint containing no allega- 
tion that defendant was indebted to plaintiff, or that 
the sum she promised to pay was due and unpaid, is 
demurrable.—Brickey v. Irwin, Ind.,23 N E. Rep. 694. 

9. ATTACHMENT—Wrongful—Venue. — Under Rev. St. 
Tex. art. 1198, subd. 8, providing that an inhabitant of 
the State may be sued for a trespassinthe county in 
which the same was committed, or inthe county in 
which he has his domicile, an action for wrongful levy 
cannot be maintained against the sheriff’s indemnitors, 
in a county other than that of their residence, unless 
the charge of misconduct against the sheriff is sus- 
tained.— Hilliard v. Wilson, Tex., 13 8. W. Rep. 25. 

10. ATTACHMENT—Judgment. — A verdict for each of 
several intervenors, and against plaintiff in attachment 
of a specific sum, with interest from a certain date, ata 
certain rate, is sufficiently intelligible to authorize a 
judgment on it.— Heidenheimer v. Johnston, Tex., 138. W. 
Rep. 46. 

11. ATTORNEY AND CLIENT — Compensation. — In an 
action for professional services rendered by an at- 
torney, where defendants’ answer admits that the 
attorney acted for one of them in two actions, and for 
the other in a third action, it is error to grant a nonsuit 
on the ground that there was no evidence that the at- 
torney was ever employed by defendants; the presump- 
tion being that an attorney is employed by the persons 
whom he represents.— Shain v. Forbes, Cal., 23 Pac. Rep. 
198, 

12. BAIL- BOXD—Evidence.—Where a bail-bond recites 
that an adjournment of the case was ordered, and that 
the bond was executed to give the accused the benefit 
of the order, such recitations are admissions which the 
surety cannot dispute, in an action on the bond, by al- 
leging that the bond was signed before the accused was 
brought before the justice who issued the warrant for 
his arrest,and before any adjournment had been made. 
— State v. Benzion, Iowa, 44 N. W. Rep. 709. 

13. BANKRUPTCY — Purchaser from Assignment. — 
Where a purchaser of land from an assignee in bank- 
ruptcy is put in possession, and is made a party to sub- 
sequent foreclosure proceedings in a State court which 
has jurisdiction of the parties and of the foreclosure of 
liens, he cannot maintain ejectment against one who 
purchases the land on such proceedings, and is put in 
possession, on the ground that the State court had no 
jurisdiction by reason of the bankruptcy proceedings, 
but the error, if any, can be corrected by appeal from 
the decree in foreclosure only.—Adams v. Conner, U. 8. 8. 
C., 108. C. Rep. 304. 

14. BANKS AND BANKING — National Banks. — Savings 
banks organized in the District of Columbia under an 
act of congress, and having a capital stock paid up in 
whole or in part, are entited to become national bank 
ing associations in the mode prescribed in Rev. Stat. U. 
8. § 5154.—Keyser v. Hitz, U. 8. 8. C., 108. C. Rep. 290. 

15. BUILDING AND LOAN ASSOCIATIONS. — The by-laws 
of a building and loan association required dues and 
installments to be paid weekly, and provided that “all 

loans shall become due in six years from the date of 
this corporation, or on the stock of the association be- 
coming of par value, in either of which cases the note 
given by the borrower and the stock upor which the 
loan was made shall be set-off against each other:” 
Held, that the liability of a borrower to pay weekly dues 
and installments did not extend beyond a period of 
six years from the date of the loan. — Lime City, etc., 
Ass'n. v. Wagner, Ind., 23 N. E. Rep. 689, 
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16. CARRIERS—Passenger — Negligence. — As defend- 
ant’s train was approaching a station, the name of the 
station was called, and the train was stopped very 
soon thereafter, the object being to take the side track 
for the passage of another train. When it stopped 
plaintiff, whose destination was the station called, went 
out ofthe rear door ofthe car, and was descending 
with one foot on the first step of the car, and the other 
about touching the ground, when the tain moved to go 
forward to the depot, which caused him to fall. All 
the surroundings indicated that the spot at which he 
attempted to leave the train was not the proper place 
for alighting: Held, that defendant was not liable for 
the injuries caused by the fall.—Smith v. Georgia, etc. Ry. 
Co., Ala., 7 South. Rep. 119. 

17. CARRIERS—Passengers— Negligence.—In an action 
against a carrier for personal injuries, where it appears 
that a freight train was forbidden to carry passengers, 
and the conductor so informed plaintiff, and told him 
he could not carry bim, but a brakeman afterwards 
told him to get on, and he was injured while the train 
was being made up, it is error to refuse to charge that, 
if such were the facts, he cannot recover, and that if 
the train was forbidden to carry passengers the con- 
ductor could not relax the rule without the consent of 
the company.—Gal/, etc. Ry. Co. v. Campbell, Tex., 138. 
W. Rep. 19. 

18. CHATTEL MORTGAGES — Sale of Mortgaged Prop- 
erty.—Though a mortgagee is bound civilly by an as- 
signment of the mortgage, executed by another as his 
agent, his silent partner being present at the time, and 
by the representations of the partner that the mortgage 
debt was the only claim held by the firm against the 
property, he cannot be held criminally unless it be 
shown that he knew or had knowledge of the transfer 
and representations.—Foster v. State, Ala., 7 South. Rep. 
185. 

19. CONDITIONAL SALE—Waiver.—When it is agreed in 
notes given for the unpaid purchase money of 
machinery that the title to the machinery shall remain 
in the seller until the payment of the notes, the reserved 
title is merely a security for the payment, and the seller 
may waive it, and treat his debt as an ordinary debt of 
the purchaser. — Tanner, etc. Engine Co. v. Hall, Ala.,7 
South. Rep. 187. 

20. CONSTITUTIONAL LAaw—Legislative Department. — 
The legislature has no power to elect or appoint a di- 
rector of the department of geology and natural re- 
sources for the State, and that upon a vacancy occur- 
ring in such office the governor may properly fill the 
vacancy until the next general election.—State v. Gorby, 
Ind., 23 N. E. Rep. 678. 

21. CONTRACTS — Mechanics’ Liens. — A complaint 
which alleges that there isa written contract between 
the parties, which was afterwards modified by an oral 
agreement, and then states the contract according to 
its legal effect as modified, sufficiently pleads the con- 
tract.— White v. Soto, Cal., 23 Pac. Rep. 210. 

22. CORPORATIONS—Stockholders.—A stockholder in a 
railroad company, who, at a meeting of the stockhold- 
ers, votes for the lease of the road to another Company, 
cannot, while his company continues to be committed 
to the lease, attack its validity. — Memphis, etc. R. Co. v. 
Grayson, Ala., 7 South. Rep. 122. 

23. CORPORATIONS—Insolvency.— The capital stock of 
an insolvent corporation is part of its assets, and, when 
issued, the creditors have a right to assume that it is 
paid up, or, if unpaid, that acourt of equity may re- 
quire its payment; and, where stock which purports to 
be fully paid up has been issued to a personin consid- 
eration only of his influence, a claim of such person 
against the corporation, amounting to only half of the 
face of such stock, is not entitled to priority over that 
of any bona fide creditor, whether secured or unsecured. 
— Washburn v. Green, U. 8. 8. C., 108. C. Rep. 280. 

24. CORPORATIONS — Stock. — Under the laws of this 
State, title to stock in a corporation, as against credit- 
ors,can only pass by transfer on the books of the 
company.—Conway v. John, Colo., 23 Pac. Rep. 170. 





25. CORPORATIONS— Officers. — A resolution of the di- 
rectors of a corporation that the president’s salary 
“shall be paid monthly out of the money that may 
come into the hands of the treasurer from the first sale 
of bonds,” being merely an appropriation of a particu- 
lar fand to the payment of such salary, does not ex- 
empt the corporation from Mability therefor until the 
bonds are sold. — Indianapolis, ete. R. Co. v. Hyde, ind., 
23 N. E. Rep. 706. 

26. CRIMINAL LAw—Sentence. — Under Pen. Code Cal. 
§ 1205, a sentence, on conviction of an offense punishable 
by fine and imprisonment, that defendant be im- 
prisoned in the State-prison for a definite term, and 
pay a fine, and be imprisoned in the State-prison until 
the same should be satisfied, ata given rate per day, is 
void so far as it provides for imprisonment in the State- 
prison for the collection of the fine. — Inre Wadleigh, 
Cal., 23 Pac. Rep. 190. 

27. CRIMINAL LAW—Accomplice.—The mere fact of de- 
fendant’s having remained silent as tothe murder did 
not call for instructions on accomplice testimony. — 
O’ Connor v. State, Tex., 13 8. W. Rep. 14. 

28. CRIMINAL LIBEL. — Ina criminal prosecution for 
libel, defendants are not bound to prove that the pub- 
lication was made in good faith. If the words published 
are in fact true, whether published in good faith or not, 
defendants are entitled to an acquittal. — State v. Bush, 
Ind., 23 N. E. Rep. 677. 

29, CRIMINAL PRACTICE — Grand Juries.— Crim Code 
Ky. tit. 6, ch. 1,§ 107, providing that the grand jury can 
receive none but legal evidence, and are not bound to 
hear evidence for the defendant, but that it is their 
duty to weigh all evidence before them, and,if they 
believe other evidence within their reach will explain 
away the charge, shall order such evidence produced, 
is directory merely, and does not confer upon the trial 
court the power to review the action of the grand jury 
in respect to the evidence received by them.— Common- 
wealth v. Minor, Ky.,138. W. Rep. 5. 

30. CRIMINAL PRACTICE—Continuance.—Upon trial for 
murder, defendant’s affidavit for continuance stated 
that the prosecution would attempt to show that de- 
fendant was the assailant in the quarrel; that there 
would be a conflict in the testimony on this point; that 
a witness by whom he expected to prove that deceased 
was the assailant lived out of the State, and was de- 
tained at home by illness in his family, but that he had 
promised to appear and testify as soon as he was able 
to leave his family,and that defendant could not so 
well and clearly prove the facts by any other witness: 
Heid, that refusing a continuance was reversible@error. 
—Corbin v. People, I1., 23 N. E. Rep. 613. 


31. CRIMINAL PRACTICE— Change of Venue. — Where 
such a petition for change of venue shows that the 
homicide was committed at the county-seat, and that 
there was such strong prejudice against the defendant 
at that town that the sheriff was obliged to remove him 
to another county for safe-keeping, and the counter- 
affidavits made by many citizens from various localities 
in the county show that the prejudice had not extended 
throughout the county, that an impartial jury could 
be obtained therein,the denial of the petition is not 
reversible error.— Price v. People, Ill., 23 N. E. Rep. 639, 


32. CRIMINAL TRESPASS. — In a criminal prosecution 
under Rev. St. Ind. 1881, § 1941, it is not necessary to 
aver that the owner, who forbade the unlawful entry 
upon his land, was in the actual possession.— Beggs v. 
State, Ind., 23 N. E. Rep. 693. 

33. DECEIT.—An action for deceit will not He for a 
statement by defendant, on employing plaintiff to doa 
piece of grading, as to its cubic contents, unless it ap- 
pears that plaintiff did not have equal means of knowl- 
edge, as the statement related to a matter resting in 
opinion, and plaintiff had no right to rely on it.—Zast v. 
Worthington, Ala., 7 South. Rep. 189. 

34. DEEDS—Delivery.—A married woman, for the pur- 
pose of putting her land beyond the reach of her 
husband, executed a conveyance thereof to her chil- 
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dren, all, with one exception, infants. Three of the 
grantees, including the sdult, knew of and assented to 
the conveyance. After it was signed and acknowledged, 
the grantor caused the deed to be recorded, and then 
took possession of it, intending to retain the deed and 
the landin her possession until her death: Held, that 
these facts constituted prima facie a delivery and ac 
ceptance of the deed.— Colee v. Colee, Ind., 23 N. E. Rep. 
687. 

35. DESCENT AND DISTRIBUTION — Widow. — Under 
Code Iowa, § 2441, where the land is so sold, creditors 
of the decedent’s heirs have no such interest in the es- 
tate as will entitle themto require the widow’s share 
to be paid exclusively from the proceeds of the home- 
stead, which, in the hands of the heirs, is by § 2008, ex- 
empted from liability for their antecedent debts.— Kite 
v. Kite, lowa, 44 N. W. Rep. 716. 


36. DIvoORCE—Division of Property.— In an action for 
divorce, where, in view of the separation, the husband 
and wife had in writing agreed upon the division of the 
property, judgment was rendered accordingly, invest- 
ing the wife with the right and title to certain lands: 
Held, that the judgment invested the wife with the fee 
of the Jand, and it could not be subjected to the pay- 
ment of a debt of the husband contracted subsequent 
to the rendition of the judgment.—Faris v. Goins, Ky., 13 
8. W. Rep. 2. 

37, EJECTMENT — New Trial. — An order granting a 
statutory new trialin ejectment, which recites that it 
appears that the defeated party has paid all the costs, 
cannot be set aside at a subsequent term, since such an 
order is a final judgment.— Cook County v. Calumet, etc. 
Dock Co., ll., 23 N. E. Rep. 629. 


38. ELECTIONS AND VOTERS. — Code Civil Proc. Cal. § 
1112, which provides that no irregularity or improper 
conduct of the judges shall avoid an election unless it 
procures the election of the contestee when he has not 
received the highest number of legal votes, does not 
prevent an election from being avoided by rejecting 
the yotes of entire precincts for disregard by the 
judges of mandatory requirements of the election law, 
or of merely directory provisions coupled with such 
fraud as made the true result doubtful. — Russell v. Mc- 
Dowell. Cal., 23 Pac. Rep. 183. 

39. Equiry— Jurisdiction. — Where a court of equity 
acquires jurisdiction of a cause for one purpose, it 
maintains it for all purposes, and administrators relief. 
It will neither invoke the aid of other courts, nor per- 
mit them to interfere with its process.— Haynes v. Whit- 
sett, Oreg., 23 Pac. Rep. 181. 


40. EVIDENCE — Tesstimony of Witness on Former 
Trial.—_The testimony of a witness on a former trial 
cannot be proved by another, except in case of the 
death or insanity of the witness, or where it appears 
at the time of the trial that by reason of physical dis- 
ability of a permanent character he is unable to be 
examined, and that by the exercise of due diligence 
his disposition could not have been taken,or where 
the witness is beyond the seas or absent from the terri- 
tory, and his whereabouts cannot by due diligence be 
ascertained, or where, by the procurement of the op- 
posite party, the witness absents himself from the 
jurisdiction of the court after having been duly sum- 
moned.—Kirchner v. Laughlin, N. Mex., 23 Pac. Rep. 175. 


41. EXECUTION—Quieting Title. — An execution cred- 
itor bought at sheriff’s sale, for one dollar, land worth 
$6,000, which the execution debtor had previously sold. 
The owner of the land allowed it to be sold upon repre- 
sentations of the creditor’s attorney that no sheriff's 
deed would be taken out, and that the sale, was merely 
a formal one, made in orderto secure rights against 
other property of the debtor. Afterwards the execution 
creditor obtained a sheriff's deed, and threatened to 
sue for possession of the land: Held, that the facts 
justified a decree quieting the land-owner’s title after 
the period of redemption had expired, the acts of the 
execution creditor constituting a fraud. — Detwiler v. 
Schultheis, Ind., 23 N. E. Rep. 709. 





42. FEDERAL CouRTS — Federal Question. — The su- 
preme court has no jurisdiction to review a decision of 
a State court, that defendant was not liable in damages 
for the reason that he was acting within the scope of 
his judicial authority conferred by an act of congress. 
—Manning v. French, U. 8. 8. C., 10 8. C. Rep. 258. 

43. FEDERAL CouRTs—Citizenship. — Under Act Cong. 
March 3, 1887 (24 St. 552), as amended by Act Aug. 13, 1888 
(25 St. 483), the circuit court of a district of which one 
of two co-plaintiffs, who sue as partners, and the de- 
fendant are non-residents, has no jurisdiction of the 
suit.— Smith v. Lyon, U. 8. 8. C.,10 8. C. Rep. 3038. 

44. FEDERAL OFFENSE—Post-office.—The term “mail,” 
as used in Rev. St. U. 8. § 5499, relative to robbing the 
mails, may mean either the whole body of matter tran- 
sported by the postal agents, or any letter or package 
forming a component part of it.— United States v. Inabnet, 
U.S. D. C. (S. Car.), 41 Fed. Rep. 130. 

45. FORCIBLE DETAINER—Evidence.— Code Civil Proc. 
Cal. § 1160, subd. 2, provides that every person shall be 
guilty of forcible detainer who unlawfully enters on 
real property during the absence of an occupant who, 
within five days preceding such unlawful entry, was in 
peaceable and undisturbed possession of the land: 
Held, that plaintiffs need not prove their actual, per- 
sonal presence on the land for five days continuously 
preceding the unlawful entry. — Giddings v. Land, etc. 
Co., Cal., 28 Pac. Rep. 196. 

46. FRAUDULENT CONVEYANCES— Chattel Mortgage. — 
Under Rev. St. Ill. ch. 95, § 1, which provides that 
chattel mortgages shall be void as to third persons un- 
less the mortgagee takes possession of the property, or 
the instrument be acknowledged, itis no objection to 
such a mortgage that the acknowledgment is defect- 
ively proved, when the mortgagee isin possession of 
the property.— Weber v. Mick, Ill., 23 N. E. Rep. 646. 


47, FRAUDULENT CONVEYANCES— Chattel Mortgages.— 
A chatel mortgage of a stock of goods which provides 
that the mortgagor may retain possession, and which 
is made with the understanding that he may continue 
to sellthe goods at retail in the ordinary course of 
trade, isfraudulent as to creditors attaching the goods 
while in the hands of the mortgagor.—Huschle v. Morris, 
Ill., 23 N. E. Rep. 643. 

48. GARNISHMENT—Lien — Intervention. — In the ab- 
sence of statutes creating a specific lien by the service 
ofa garnishment process, a creditor of plaintiff, by 
service of garnishment on defendant, acquires no such 
lien on the debt in suit as entitles him to intervene.— 
Noyes v. Brown, Tex., 13 8. W. Rep. 36. 


49, GUARANTY OF OPEN ACCOUNT. — The guarantor of 
an open account is released, where the creditor, with- 
out his consent, takes property from his debtor, which 
is credited on the debt, and a note forthe balance, for 
a definite length of time, stipulating for a higher rate 
of interest, and secured by a transfer of choses in 
action ; and the burden is on the creditor to show the 
guarantor’s consent.—Gardner v. Watson, Tex., 138. W. 
Rep. 39. 

50. GUARDIAN AND WARD— Parties. — In an action to 
foreclose a vendor’s lien on land, it appeared that the 
notes retaining the lien were received by plaintiff from 
the vendor, who took them in part payment for the 
land conveyed to M as guardian; that they recited they 
were given by M as guardian. The other part of the 
consideration for the land was money belonging to M’s 
wards, which she was not authorized to invest: Held, 
that the recitals in the note were sufficient to put the 
plaintiff on inquiry as to the legality of the transaction, 
and that the wards were entitled to have the land sub- 
jected to the payment of their money, with interest, in 
preference to plaintiff's claim. — Hurt v. Marshall, Tex., 
13 8. W. Rep. 33. 

51. HAWKERS AND PEDDLERS—Tax.—Under Gen. Laws 
Tex. 1889, p. 27, as to peddler’s license, where a range 
company pays the State tax, and the tax for the county 
in which it does or proposes to do business, the rumber 
of teamsters or wagoners it employs to do the peddling 
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is discretionary with the company, and its teamsters 
or wagoners are not liable for the tax as individual 
peddlers, where they are paid wages for their services, 
aud receive no other compensation. — In re Butin, Tex., 
13 8. W. Rep. 10. 

52. HOMESTEAD—Declaration.—Under St. Cal. April 28, 
1860, p. 311§ 1, a declaration is insufficient which states 
that the declarant was a married man, and had been in 
possession of the premises for a specified time, but 
fails to state the nature of the possession, or that either 
he or his wife, with the family, were residing on the 
premises at the time. — Boreham v. Byrne, Cal., 23 Pac. 
Rep. 212. 

53. HOMESTEAD—Sale—Garnishment. — In Texas, the 
sale of a homestead for the purpose of reinvestment in 
another homestead is a voluntary conversion of the 
exempt property into money, which becomes subject 
to garnishment. — Kirby v. Giddings, Tex., 138. W. Rep. 
27. 

54. HOMESTEAD—Divorce.— A husband, continuing to 
live on the homestead after divorce,isthe head of a 
family, though the decree did not give the custody of 
minor children to either party, and they are now living 
with their mother; and it is immaterial for whose fault 
the divorce was granted. — Zapp v. Strohmeyer, Tex., 13 
8. W. Rep. 9. 

55. HOMESTEAD—Mortgage. — Under Const. Tex. art. 
16, § 50, a trust deed for borrowed money given on land 
actually occupied by the borrower and his family as a 
homestead is invalid, though the borrower states in his 
sworn application for the loan that the land was not 
his homestead, and that he owned another tract therein 
described, which he and his family occupied as a 
homestead, and he is not estopped by such statement 
to deny the validity of the deed.— Texas Land, etc. Co. v. 
Blalock, Tex., 13 8. W. Rep. 12. 

56. HOMESTEAD — Mortgage. — In Texas a surviving 
husband may give a deed of trust, with power of sale, 
on the homestead, though it is partly community prop- 
erty, to secure payment of a debt against the commu- 
nity property.— Watts v. Miller, Tex., 13 8S. W. Rep. 16. 

57. HOMESTEAD—Mortgages.— Const. Tex. art® 16, § 50, 
providing that no mortgage, trust deed, or other lien 
on the homestead shall ever be valid, whether created 
by the husband alone or together with his wife, does 
not prohibit an unmarried manfrom mortgaging his 
homestead, though others are living with him as a 
family.— Smith v. Hutton, Tex., 13 8. W. Rep. 18. 

58. HOMESTEAD. — A farm occupied as a homestead 
does not lose that character by the purchase of a house 
and lot in a city, occupied by the wife partly for the 
purpose of sending her children and grandchildren to 
school, and partly on account of her health, the hus- 
band remaining on the farm, and continuing to culti- 
vate it, neither husband nor wife intending to abandon 
it as a homestead. — Reinstein v. Daniels, Tex., 138. W. 
Rep. 21. ° 

59. HUSBAND AND WIFE — Fraudulent Conveyance. — 
When a husband conveys land, the title to which is in 
his name, to his wife, under the pretext of having held 
the title in trustfor her, mortgagees claiming under 
him are entitled to sustain their mortgage both on the 
ground that no trust existed, and that the conveyance 
was made to defraud creditors.— Lehman v. Hawks, Ind., 
23 N. E. Rep. 670. 

60. HUSBAND AND WIFE — Wife’s Separate Estate. —In 
Alabama, prior to act of February 28, 1887, on a pur- 
chase by a husbaud for his wife,they executing their 
joint notes, which were afterwards paid out of her 
money, the property became that of the wife. — Daniel 
v. Hardwick, Ala., 7 South. Rep. 188. 

61. HUSBAND AND WIFE — Wife’s Equitable Estate. — 
Where legal title by deed and official record isin the 
husband, the equitable interest of the wife will not pre- 
vail against a mortgage made by the husband, in the 
absence of notice to the mortgagee.— Whelchel v. Lucky, 
U. 8. C. C. (Ga.), 41 Fed. Rep 114. 

62. HUSBAND AND WIiFE—Mortgages.— A married man 





conveyed to his assignee two tracts of land, each sub- 
jectto a mortgage. The assignee soJd one tract for 
more than the mortgage, and paid the wife her share 
of the entire purchase money. The other tract he sold 
for less than the mortgage: Held, under Rev. St. Ind. § 
2508, that the wife had no claim against the assignee for 
any part of the price of the second tract, her inchoate 
right therein being subject to the mortgage. — Elder v. 
Robbins, Ind., 23 N. E. Rep. 713. 

63. INSURANCE—Bill of Lading.— A clause in a bill of 
lading that the carrier,on being held liable for a loss, 
shall have the benefit oLany insurance obtained on the 
goods, conflicts with a provision of an insurance policy 
that the insurance company shall be subrogated to the 
claims of the insured against the carrier for losses, and 
that the insured will make no agreement,nor do any 
act, whereby his right of action against the carrier for 
losses shall be released, and the insured cannot recover 
on the policy.—Fayerweather v. Phenix Ins. Co.,N. Y., 2 
N. E. Rep. 192. 

64. INSURANCE—Conditions of Policy.—Where a policy 
of insurance provides that the company will make good 
to the assured, his executors, administrators, and as- 
signs, all loss or damage to his dwelling-house, not ex- 
ceeding the interest of the assured inthe property, 
caused by fire or lightning between certain dates, the 
company cannot avoid payment ofa loss under the 
policy On the ground that the assured died before the 
loss occurred, in the absence of a provision for forfeit- 
ure for such cause. — Richardson’s Adm’r v. German In- 
surance Co., Ky., 13 8. W. Rep. 1. 

65. INTOXICATING LIQUORS.— Under Rev. St. Ind. 1881, 
§ 2093, which forbids the sale of intoxicating liquor to 
an habitual drunkard “after notice shall have been 
given him in writing” that such personisa drunkard, 
an information charging such sale after due notice in 
writing had been served upon the proprietor of the 
saloon in which the accused was employed, which 
notice was left at such saloon, is insufficient,in not 
charging notice to the accused.— State v. Smith, Ind., 23 
N. E. Rep. 714. 

66. INTOXICATING LIQUORS — Illegal Sales. — The de- 
livery of whisky as compensation for the use of a 
buggy,in performance of an agreement so to do,is a 
sale of the whisky. — Paschal v. State,Ga., 108. E. Rep. 
821. 

67. IRRIGATION—Adverse User. — The adverse user of 
an irrigating ditch, through the lands of another, only 
during the cropping season, the ditch not being needed 
at other times, constitutes a continuous adverse user, 
as the omission to use when not needed does not break 
the continuity of the user. — Hesperia Land, etc. Co. v. 
Rogers, Cal., 23 Pac. Rep. 196. 

68. JUDGMENT — Satisfaction. — The holder of a note 
sued the maker and payee, and recovered judgment 
against the former, but though default was taken 
as to the latter, no judgment was entered against him, 
and he afterward paid the judgment against his co-de- 
fendant, and took an assignment ofthe same: Held, 
thatsuch payment does not operate asa satisfaction 
of the judgment, the person making it not being a judg- 
ment debtor.— Des Moines Sav. Bank v. Colfax Hotel Co., 
Iowa, 44 N. W. Rep. 718. 

69. LEASES — Bona Fide Purchasers. — Defendant in 
ejectment held two leases from plaintiff’s grantor, each 
of which embraced, with other land, a part of the land 
granted to plaintiff. Only the first lease was of record 
at the time plaintiff recorded his deed. The evidence 
clearly showed that defendant entered into and was 
exclusively occupying the whole tract atthe ‘time of 
plaintiff's purchase. It also appeared by the evidence 
of a surveyor that defendant’s house was on the tract 
covered by the second lease: Held. that this being con- 
sistent with the first lease, put plaintiff on inquiry, and 
he, not having pursued it, was charged with notice. — 
Dreyfus v. Hirt, Cal., 23 Pac. Rep. 193. 

70. MALICIOUS ATTACHMENT—Attorney.—In an action 
against an attorney for maliciously issuing an attach- 
ment, it is error to refuse toinstruct the jury that de- 
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fendant “had a right to act on facts and circumstances 
brought to his knowledge through the usual and or- 
dinary business channels, if he believed them to be 
true, and if such facts and circumstances were of such 
character, and came from such sources, that lawyers 
generally, of ordinary care or prudence, and discretion, 
would act on them under similar circumstances, be- 
lieving them to be true, then such facts and circum- 
stances, if believed by said defendant to be true, will 
constitute probable cause.”—Leyser v. Field, N. Mex., 23 
Pac. Rep. 173. 

71. MASTER AND SERVANT—Negligence.—An employee 
of a railroad company, who is being transported by the 
company from one place of employment to another, 
cannot recover for injuries received while sitting on a 
brake-wheel between the cars, though the train in 
which he is riding is run into through the negligence of 
other employees.— Martin v. Baltimore, etc R. Co., U. 8. C. 
C. W. Va., 41 Fed. Rep. 125. 

72. MASTER AND SERVANT—Negligence.—A brakeman 
unnecessarily walking upon the track, and giving no 
heed to the approach of atrain which he knows must 
follow him, is guilty of such contributory negligence as 
will preclude a recovery for his death by reason of his 
being run over by that train.—Pennsylvania Ry. Co. v 
O’ Shaughnessy, Ind., 23 N. E. Rep. 675. 

73. MECHANICS’ LIEN.— An action to enforce a mechan- 
ic’s Hen, being in the nature of a proceeding in rem, in 
which no personal judgment can be recovered against a 
decedent’s estate, payable in course of administration, 
is not a “claim,” within the meaning of Code Civil Proc. 
Cal. § 1880, which declares that a party cannot be a wit- 
ness in an action against an executor or administrator 
“upon a claim or demand against the estate of a de- 
ceased person.”—Booth v. Pendola, Cal., 23 Pac. Rep. 200. 

74. MECHANICS’ LiENS—Pleading.—A bill to enjoin the 
enforcement of a judgment which became a lien on land 
afew days after the making of the contract under 
which complainant erected a building, filed alien, and 
purchased the propety on a suit to enforce the same, is 
demurrable, where it dees not specify the dates of com- 
mencing work under such contract, and of furnishing 
the labor and materials.—McKee v. Sravelers’ Ins. Co., U. 
8. C. OC. Fla., 41 Fed. Rep. 117. 

75. MORTGAGES—Foreclosure.—In an action to fore- 
close a mortgage, defendant is not entitled to ajury 
trial as a matter of course, though judgment is asked 
for any deficiency, and the execution of the note is de- 
nied.— Downing v. Le Du, Cal., 23 Pac. Rep. 202. 

76. MORTGAGES—Foreclosure.—Under a joint mortgage 
executed to secure two several notes, one of the joint 
mortgagees, who purchases the mortgaged land, ac- 
quires the legal title subject to the liens of the mort- 
gage, and is a proper party defendant in an action of 
foreclosure by the other mortgagee’s assignee.—Johns- 
ton v. McDuffee, Cal., 23 Pac. Rep. 214. 

77. MORTGAGE—State as Party.—Act N. C. Feb. 12, 1855, 
enacting that certain railroad stock held by the State 
shall be pledged, together with any dividends that may 
be declared thereon, to the payment of certain bonds 
and interest coupons issued by the State, does not create 
an actual pledge, but, at most, a mortgage, which can- 
not be enforced, as the State is a necessary party, and 
cannot be sued.—Christian v. Atlantic, etc. R. Co., U. 8. 8. 
C., 10 8. C. Rep. 260. 

78. MoRTGAGE— Limitations.— Under Rev. St. 1881, § 
2495, which provides that a widow shall not have dower 
as against a purchase-money mortgage, though she 
did not join in it, the right of foreclosure is not barred 
against her by lapse of time until the ezpiration of the 
twenty-years’ statute of limitation, which applies to a 
party to the mortgage.—Leonard v. Binford, Ind., 23 N. 
E. Rep. 704. 

79. MUNICIPAL CORPORATIONS—Streets.—When a vil- 
lage street has been vacated by the the board of 
trustees, as authorized by Rev.St. Ill. ch. 145, it is no 
ground of objection thereto that the vacation was done 
for fhe benefit of a private corporation.—Mayer v. Vil 
lage of Teutopolis, I11., 23 N. E. Rep. 651, 





80. NEGLIGENCE— Defective Bridges.—In an action 
against a county for personal injuries due to the negli- 
gent constructions of the approach to a county bridge, 
it is a question for the jury whether such approach is a 
part of the bridge, and an instruction which fails to 
submit this issue to the jury, and only directs them to 
find whether the accident occurred on the ‘approach 
of the bridge is erronous.— M v. 9g y 
County, Iowa, 44 N. W. Rep. 715. 

81. NEGLIGENCE—Defective Bridges.—A petition show- 
ing that plaintiff, in crossing a toll-bridge, stopped to 
pay toll, when his mules, for some unknown reason, be- 
came frightened, and, before he could get control of 
them, backed the wagon against the railing, which was 
defective, and gave way, is not demurrable as showing 
an intervening cause of the injury.—Baldridge ¢ Court- 
ney Bridge Co. v. Cartrett, Tex., 13 8. W. Rep. 8. 

82. NEGOTIABLE INSTRUMENT—Maturity.—The maker, 
after stating the amount due to date on his overdue 
note, promised to pay an increased rate of interest if 
the holder would “extend time for payment of this bal- 
ance for one year:” Held, that the extension was for 
one year from the date of the agreement.—Dalion v. 
Rainey, Tex., 13 8. W. Rep. 34. 

83. NEGOTIABLE INSTRUMENTS — Consideration.— The 
dismissal of the prosecution for bastardy, begun bya 
woman who is actually pregnant, though not by the de- 
fendant, is sufficient consideration for a note given by 
the defendant with full knowledge of the facts.—Moon 
v. Martin, Ind., 23 N. W. Rep. 668. 

84. NEW TRIAL—Where the jurisdiction over the sub- 
ject-matter and person is complete, an order errone- 
ously granting a new trial is not void, but only voida- 
ble; and it cannot be attacked except by a motion to set 
aside or an appeal.—State v. Templin, Ind., 23 N. E. Rep. 
a 





8. PLEADING—Action to Recover Realty.—In an action 
to recover the possession of real property, under the 
Code of this State, itis necessary that the plaintiff al- 
lege in his complaint that he is entitled to the posses- 


’ gion of the property.—Bingham v. Kern, Oreg., 23 Pac. 


Rep. 182. 

86. PUBLIC LAND—Naturalization.—Since the natural- 
ization of an adult alien is a judicial proceeding which 
must be entered Of record (2 Story, Laws U. 8. 851), an 
applicant for the purchase of State school land cannot 
prove his naturalization by parol.—Bode v. Trimmen, 
Cal., 28 Pac. Rep. 187. 

87. PUBLIC LANDS—Pasturage.—As there is a recog- 
nized public right of pasturage on the public domain 
which is left open, defendant cannot be enjoined from 
exercising such right by persons who own parcels of 
land detached and scattered through alarge body of 
the public domain, and lying open, though thereby de- 
fendants’ cattle will trespass on complainants’ lands.— 
Buford u. Houtz, U.8. 8. C., 10 8. C. Rep. 305. 

88. QUIETING TITLE—Tax-titles.—In a suit to quiet title 
to a city lot as against a purchaser thereof at a sale for 
a special assessment, an answer setting out in detail 
the various steps taken by the city council in ordering 
the improvement, the letting of the contract therefor 
to the defendgnt, the doing of the work, the failure of 
plaintiff to pay the assessment, the sale of the lot and 
issuance of a deed therefor and alleging that plaintiff 
had full notice of the proceedings, and allowed the im- 
provement to be made without objection, states a good 
defense.— Trustees v. Rausch, Ind., 23 N. E. Rep. 717. 


89. RAIILROAD COMPANIES—Obstruction of Stream.—A 
declaration which alleges that plaintiff owns a rever- 
sionary estate in a certain farm; that defendants have 
constructed, and do maintain, a railroad, by means 
of which the waters ofa certain ancient water. course 
are permanently dammed up, and made to overfiow 
said farm, thus creating a permanent nuisance, and 
damaging plaintiff's reversionary estate, states a cause 
of action.— Kankakee, etc. R. Co. Horan, lll., 23 N. E. Rep. 
621. 

90. RAILROAD COMPANIES—Receivers.—Where a rail- 
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road company, in consideration of a right of way, con- 
tracts with the grantor for the erection of a tank on his 
land for its use, to be supplied with water from his 
spring, and agrees to pay him therefor, a lien to secure 
such payment exists on the earnings of the road in the 
hands of a receiver subsequently appointed, and an ac- 
tion for the breach of such contract will lie, and judg- 
ment may be rendered against the receiver, under Gen. 
Laws Tex. 1887, p. 121.—Howe v. Harding, Tex., 138. W. 
Rep. 41. 

91. RECORD—Bona Fide Purchasers.—A decree in pro- 
bate for the final distribution of land, which is unre- 
corded at the date of a conveyance of the land by the 
holder of the legal title, is not constructive notice to the 
vendee of an out standing equitable title.—Nidever v. 
Ayer, Cal., 23 Pac. Rep. 192, 

92. RES ADJUDICATA.—In an action to restrain the pro- 
secution of a writ of mandamus to the judges of a county 
court to levy a tax sufficient to pay a judgment against 
the county, the findings in the judgment that the bonds 
on which the judgment was rendered were issued by 
the county under the authority of a statute which pre- 
scribed no limit to the rate of taxation for their pay- 
ment are conclusive.—Knox County v. Harshman, U. 8. 8. 
O., 10 8.'C. Rep. 257. 

93. RES ADJUDICATA—Mutual Benefit Society.—A judg- 
ment, unappealed from, that a mutual benefit insur- 
ance association had no power to limit by by-law the 
amount of “sick benefits” to be paid to a member, is 
conclusive on the parties in an action for subsequently 
accrued installments. — Wiese v. San Francisco Musical 
Soc., Cal., 23 Pac. Rep. 212. 

94. SHERIFFS—Actions on Bond.—The sureties upon a 
sheriff’s bond, conditioned that the sheriff “shall well 
and faithfully perform all duties required of him or to 
be required by law,” are not liable for his failure to pay 
over money voluntarily paid to him by the county 
board, after the expiration of his term.—People v. Fos- 
ter, Ill., 23 N. E. Rep. 615. 

95. SLANDER—Evidence.—To say of a physician: “He 
is no good, only a butcher. I would not have him fora 
dog,”—is slander per se.—Cruikshank v. Gorden, N. Y., 23 
N. E. Rep. 457. 

96. SPECIFIC PERFORMANCE—Pleading. —A complaint 
which alleges that defendant agreed to pay plaintiffa 
sum of money part of it to be paid by the conveyance of 
real estate, and asks for specific performance of the 
contract to convey and for judgment for the balance in 
money, is not a misjoinder of several causes of action, 
as the contract sued on is an entirety.—Mann v. Higgins, 
Cal., 23 Pac. Rep. 206. 

97. SuNDAY — Information.— Under Rev. St. Ind, 1881, 
§ 2000, the defendant was found following his usual 
advocation on Sunday, “to-wit, selling and delivering 
merchandise to sundry persons, and waiting on cus- 
tomers,” sufficiently charges the offense, though it does 
not state what kind of merchandise was sold, orto 
whom sold, or at what price.—State v. Saurbaugh, Ind., 
23 N. E. Rep. 719. 

98. TAXATION—Lien.—Where two liens are upon land, 
one a tax lien, and a decree of foreclosure is rendered 
on it, and the other a judgment lien, the gax-lien is su- 
perior; and one claiming title through a sale on the 
judgment cannot maintain an action of ejectment, and 
to quiet title, as against the person holding the title 
through the sale on the decree foreclosing the tax-lien. 
—Jenkins v. Newman, Ind., 23 N. E. Rep. 683. 


99. TAX-TITLE—Sale.—A tax-title holder who seeks to 
recover the possession of an undivided half of three 
quarter sections of land by an action of ejectment 
against the original owner, and is defeated in such 
action, is entitled to be paid by the successful claimant 
the amount of the taxes, together with the proper 
charges, interest, and costs paid by him to procure his 
invalid tax-deeds; and such taxes, interest, costs, and 
charges are a lien upon the land until they are paid by 
the owner, or some person liable therefor. — Auld v, 
McAllaster, Kan., 23 Pac. Rep. 165. 





100. TRADE-MARKS. — Complainants have no trade- 
mark in the word “Tycoon,” as applied to a certain 
kind of tea, it appearing that the word was in common 
and general use, as descriptive of a certain class of 
teas, for many years before complainants’ adoption of 
it.—Corbin v. Gould, U. 8. 8. C., 10 8. C. Rep. 312. 

101. TRIAL — Right to Open and Close. — Defendant in 
attachment cannot controvert the grounds on which 
the writ has been sued out for the purpose of defeating 
it, when he admits plaintiff’s cause of action, but denies 
that the property attached is subject to sale, claiming 
it as part of his homestead, and he is therefore entitled 
to open and conclude the trial. — Milburn Wagon Co. v. 
Kennedy, Tex., 13 8. W. Rep. 28. 

102. TRUSTS—Equity.—A tenant in common, to whom 
his co-tenants had conveyed their interests by deed 
purporting to be fora valuable consideration, gave 
them a writing which stated that it was understood that 
he was to repair and run the hotel which stood on the 
land, and to pay off certain taxes and other debts and 
liens, “and, whenever an opportunity occurs to sell 
said property at its fair value, may sell and dispose of 
the same” for the joint benefit of himself and his said 
co-tenants: Held, that the writing created a trust en- 
forceable in equity.— Kintner v. Jones, Ind., 23 N. E. Rep. 
701. 

103. VENDOR AND VENDEE— Title. — A father and son 
purchased land on credit, and the son afterwards paid 
the purchase price under a verbal agreement that he 
should have the land. Hesoon after exchanged that 
tract for another, on which he made permanent, valu- 
able improvements, and occupied it as his own for 
fifteen or sixteen years; the father always recognizing 
his right to it, and expressing his willingness to make 
a deed to him: Held, that the verbal agreement, coupled 
with the making of permanent improvements and long 
occupation, vested title in the son to the land received 
in exchange.—Anderson v. Horn, Tex., 138. W. Rep. 2. 


104. VENDOR AND VENDEE — Title. — Where a written 
contract for the sale of land contains a stipulation that 
the money paid thereunder shall be refunded if the ab- 
stract of title to be furnished by the vendor does not 
show good title in him, evidence of the groundlessness 
ofthe claims of persons whom the abstract shows to 
be asserting title adverse to the vendor is inadmissible 
in an action to recover the installments paid. —Smith v. 
Taylor, Cal., 23 Pac. Rep. 217. 


105. WATERS—Oyster-bed.—A natural, as distinguished 
from an artificial, oyster-bed is one not planted by 
man, in any shoal, reef, or bottom where oysters are to 
be found growing, not sparsely, or at intervals, but in 
amass or stratum, and in sufficient quantities to be 
valuable to the public.— State v. Willis, N. Car.,10 S. E. 
Rep. 764. 

106. WATERS—Bridges.—A culvert or arched passage- 
way designed merely for the purpose of draining 
surface water off a road is not a bridge, within the con- 
templation of Rev. St. Ind. 1881, §§ 2880, 2885, 2892, defin- 
ing the power and duty of county commissioners in 
respect to the erection and repairs of bridges over 
streams or water-courses, so as to render the commis- 
sioners liable for personal injuries sustained by reason 
of its being permitted to remain out of repair. — Board 
of Commissioners v. Bailey, Ind., 23 N. E. Rep. 672. 


107. WILLS—Conditional Estates. — By his will a tes- 
tator gave his farm to several of his sons therein 
named, to be divided equally between them, share and 
share alike. A codicil thereto provided “that in case 
any ofmy sons or daughters shall die and leave no 
heirs, children of their body, then the estate so willed 
to them shall goto their brothers and sisters, and the 
children of such as might be deceased:” Held, that the 
sons took a fee-simple, subject to be divested by death 
without heirs, children of their body surviving, in 
which event the brothers and sisters, and the children 
of the brothers and sisters who were dead, took the 
share so devised to the son so dying in fee-simple. — 
Pate v. French, Ind., 23 N. E. Rep. 673. 6 
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